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SUBJECT INDEX 


Administration of Justice and Police in Garo 
Hills Rules, R. 33 — ‘Implements whereby the 
owner subsists’—Bullocks of trader 67 

Arbitration Act (10 of 1940) 

- S. VO—See, Criminal P. C. 11898), S. 115 

118 

- S. 47 _ See Civil P. C. 1908), O. 23, R. 3 

74 

Arms Act (11 of 1873) 

- S. 19 (f)—Sec ibid, S. 29 73 

- Ss. 29, 19 (f )—Prosecution for offence under 

S. 19 (f) — Sanction under S. 29 obtained after 
institution of proceedings—Validity of trial 73 

Assam Adhiars Protection and Regulation 

Act (12 of 1948) — See under Tenancy Laws 


Assam High Court Order (1948), S. 4 —Power 
of High Court to quash proceedings—Administra¬ 
tion of Justice and Police in the Naga Hills Dis¬ 
trict Rules, R. 16 1 

(Assam) Khasi States (Administration of 

Justice) Order (1930), S. 18 —Shillong adminis¬ 
tered areas—Civil Jurisdiction — Constitution of 
India, Art. 372 (1) 9oa 

- R. 1 —Order is existing law falling within 

ambit of Constitution of India, Sch. VI, Paras 19 
and 20 3a 

- R. 14 — “In the spirit of the Code of 

Criminal Procedure” — Words whether exclude 
application of Criminal P. C. in terms—Applica¬ 
tion of transfer under S. 526, Criminal P. C_ 
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4 

(Assam) Khasi States (Administration) of 
Justice Order (contd.) 

Power of High Court to order transfer—Criminal 
P. C. (1898), S. 526 36 

Assam Land and Revenue Regulation (l of 

1886) 

-Mutation proceedings—Nature of enquiry 22 

-Settlement Rules under — Rule 18 (2) and 

(5) — Order of Deputy Commissioner asking en- 
croacher to remove structures forthwith—En- 
croacher having bona fide claim of right — 
Order held not proper — Encroach©* directed to 
establish claim in civil Court within three 
months, in default to be ejected 155 

- Ss. 41 (l), 53 —Mutation entry —Presump. 

tion 346 

- S. 53—See ibid, S. 41 (1) 346 

- S. 71—Ste Limitation Act (1908), Art. 142 

34a 

-S. 86—See Limitation Aot (1908), Art. 142 

34a 

- S. 110 — Order for demolishing house— 

Validity 1336 

- S. 110 (1) —Claim or objection by party — 

Necessity of 133a 

Assam Land (Requisition and Acquisition) 
Act (25 of 1948), S. 3 (1) (3) (as amended in 

1949) —See Constitution of India, Art. 226 115 

Assam Land Revenue Manual, R. 190 _ See 

also Constitution of India, Art. 299 76c 

- Rr. 190 and 190A —Settlement order based 

on sanction under R. 190 A—Appeal 76a 

- R. 190-A —See also ibid, R. 190 76a 

- R. 190A —Settlement—Government’s juris- 

diction to cancel 766 

- Part VI, Chap. X —Rules under, R. 190 — 

Cancellation of lease—Powers of D. C_Validity 

of alienation / 94 

Assam Local Self-Government Act (l of 
1915), S. 12 (A) (2) — Resolution of removal of 
Chairman—Procedure—Non-compliance 119a 

- S. 12 (A) (2) — No confidence resolution— 

Effect 1196 

Assam Maintenance of Public Order Act (5 
of 1947)—See under Public Safety. 

Assam Opium Prohibition Act (23 of 1947), 
S. 5 ((a )—Possession of opium — Proof of mens 
rea essential for offence 26 

- S. 0 —Reason to suspect or believe — Con- 

viction for 476 

Assam Sales Tax Act (17 of 1947)—See under 
Sales Tax. 

Asam Urban Areas Pent Control Act (3 of 

1946)—See under Houses and Rents. 

Banking Companies (Amendment) Act (20 of 

1950) , S. 11 — See Banking Companies (Amend- 

ment) Ordinance (19l9), S. 3 (SB) 82 

Banking Companies (Amendment) Ordinance 
(23 of 1949), S. 3 — “Arisen out of or in the 
course of such winding up, is pending”—Meaning 
and scope — Banking Companies (Amendment) 
Act (1950), 8. 11 (SB) 82 


Bengal, Agra and Assam Civil Courts Act (12 

of 1887), S. 13 (l) — Court having jurisdiction 
over two places trying it at one place instead of 
another 88e 

Certiorari — See under Constitution of India, 
Art. 226. 

Civil Procedure Code (5 of 1908), Ss. 2, 47, 
O. 21, R. 29 — Order of stay under O. 21, R. 29 
—Appeal 30 

-5. 9 

See (1) Constitution of India, Art. 300 141d 

(2) Northern India Ferries Act (1878), 
S. 34 147 

- S. 16 (a )—Court having no jurisdiction over 

immovable property—Claim forwent 956 

- S.44A — See Indian Independence (Legal 

Proceedings) Order (1947), S. 18 1386 

- S. 47 

See also ibid, (1) S. 2 30 

(2) 8. 151 42 

t- S. 47, O. 20, Rr. 3, 16; O. 22, R. 3_Pre- 

liminary decree in accounts suit against defen¬ 
dant when he was alive — Final decree after his 
death, without bringing legal representatives on 
record — Decree if void or voidable — Executing 
Court, if can enquire into validity of decree 54a 

-5. 80 — See also Limitation Aot (1908), 

Art. 31 88c 

- S. 80 —Notice served on General Manager of 

Assam Railways—Suit against Union of India — 
Provisions of 8. 80 are complied with 88 d 

- S. 80 —Notice — Waiver 141a 

- S. 80 —Suit against Railway administration 

— Service of notice on President of Railway 
Board is valid in law — Demand in notice to pay 
claim within a month cannot invalidate notice if 
suit was in fact filed after expiry of 2 months 

1416 

- Ss. 92 and 151 —Scheme framed — Court 

not empowered to remove Managing Committee 
by application under S. 151—Managing Com¬ 
mittee can be removed by suit under S. 92 176 

- S. 100—See also T. P. Act (1882), S. 54 

(SB) 52a 

- Ss. 100, 101 —Question of fact — Nature of 

property sold in execution sale — Question as to, 
in second appeal 56 

-Ss. 100-101 —Presumption of act— Refusal 

to make—Interference in second appeal 43a 

- Ss. 100-101 —Status—Presumption of mar¬ 
riage rebutted — Finding amounts to one of fact 
—Interference in second appeal 436 

—-—S. 100 —Finding of fact —Finding based on 
evidence — Finding, however, erroneous cannot 
be challenged in second appeal (SB) 526 

- S. 100 —Question of law (FB) 69a 

- S. 110, Clause 3 —Decree of affirmance: 134 

- S. 115, O. 47, R. 1 —Order granting review 

on ground outside O. 47, R. 1—Revision lies: 25 

--S. 115 —Material irregularity in exercise of 

jurisdiction — Guardians and Wards Act (1890), 

S. 31 % 446 
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Civil P. C. (conld.) 

_ S. 115 _Irregular order — Interference on 

technical view 465 

_ 8. 115 , O. 6, R. 17; O. 32, R. 3— Plaint 

describing certain defendants as major—Applica¬ 
tion to amend plaint disallowed — Revision —- 
Order whether decree — Application of S. 22, 
Limitation Act—Limitation Act (1908), S. 22 : 50 

_ Ss. 115 rind 151 —Order under S. 151— 

Interference in revision 1495 

_ S. 115 _New ground—Contention not raised 

in lower Court — Petitioner is not entitled to 
raise it as of right —Since, however, the conten¬ 
tion did not require fresh enquiry or further evi¬ 
dence, the Court allowed it to be raised 190a. 

. S. 115 (c )—“With material irregularity’’ 


Transfer of suit 
, S . 115 (c) 


72 


— Exercise of jurisdiction with 
material irregularity 755 

_ Ss. 141 and 151 and O. 9, R. 9 — Applica¬ 
tion for probate — Dismissal for default—Appli¬ 
cation for restoration also dismissed for default— 
Second application for restoration of previous 
application — Inherent power of Court — Evi¬ 
dence Act (1872), S. 115 935 

- S. 144—See also ibid, S. 151 42 

- S. 144 —Decree reversed in appeal—Person 

taking benefit under original decree if estopped 
from claiming restitution —Evidence Act (1872), 
S. 115 Hla 

_ S. 144 — Against whom restitution can be 

granted — Transferee pendente lite of a party is 
his representative — Order for delivery of pro¬ 
perty can be passed against him even if he is not 
party to restitution proceedings — Transfer of 
Property Act (1882), S. 52 — Civil P. C. (1908), 
O. 21, Rr. 35, 98 and 102 1H5 

- S. 151. 

See also (1) ibid, S» 92 176 

(2) ibid, S. 115 1495 

(3) ibid, S. 14 L 935 

- Ss. 151, 47 and 144 — Inherent power to 

grant restitution 42 

- S. 151 —Appellate Court—Inherent power 

of remand 46 a 

- S. 151 —Dismissal of execution application 

for default—Restoration 127a 

- S. 151 —Restoration of execution application 

—Notice to judgment-debtor 1275 

- S. 151, O. 7, R. 11 (c) and O. 9, R. 4 — 

Dismissal of suit for default in payment of court- 
fees—Order is one under O. 7, R. 11 (c)—Suit 

cannot be restored either under S. 151 or O. 9, 

R. 4—Proper remedy 149a 

-0. 1, R. 10 —Ejectment suit against tenant 

—Necessary parties 27 a 

- O. 5, R. 17 —Affixing copy of summons— 

When justified 45a 

- O. 6, R. 17—See also ibid, S. 115 50 

-O. 6, R. 17 —Scope of R. 17 10 a 

-O. 6, R. 17 — Conversion of suit of one 

character into another 105 


Civil P. C. (contd.) 

_ O. 6, R. 17 — Fundamental character of suit 

10c 

__O. 6, R. 17 —Events occurring after institu¬ 
tion of suit—Amendment of plaint 10d 

_ O. 7, R. 11 (c) — See ibid, S. 151 149a 

_ O. 9, R. 4—See ibid, S. 151 149a 

_O. 9, R. 9—See (1) ibid, S. 141 935 

(2) ibid, O. 17, R. 3 33 

- 0.9, R. 13 and 0.43 , R. 1 (d) — Order 

rejecting petition under O. 9, R. 13—Appeal 

75a 

O. 9, R. 13 —Sufficient cause—It is ques¬ 


tion of fact depending on circumstances—Defen¬ 
dant appearing on first hearing—Case posted for 
hearing—Munsiff transferred—Defendant not ap¬ 
pearing on posted date—Case adjourned by ex- 
officio Munsiff who had jurisdiction in area but to 
whom case had not been transferred—No notice 
of this date to defendant—Defendant not appear¬ 
ing on this date also—Successor-in-office of pre¬ 
siding officer ordering case to proceed ex parte 
and posting case to further date, though he had 
no power on that date to act as Munsiff—No 
notice of this further date to defendant—Defen¬ 
dant absent on the date and suit decreed held 
there was “sufficient cause” 1905 

- O. 14, R. 1 —Ejectment suit—Question of 

boundaries 275 

- O. 17, R. 3 and O. 9, R. 9 —Adjournment— 

Dismissal of suit on adjourned date—Order whe¬ 
ther falls under R. 3—Construction of order 33 

-O. 20, R. 3—See ibid, S. 47 54a 

- O. 20, R. 16—See ibid, S. 47 54a 

- O. 21, R. 5—See Independence (Legal Pro¬ 
ceedings) Order (1947), S. 18 1385 

-0. 21, R. 16—See ibid, O. 30, R. 2 86a 

_O. 21, R. 29—Sec ibid, S. 2 30 

- O. 21, R. 35—See ibid, S. 144 

- O. 21, R. 50—See ibid, O. 30, R. 10 

- O. 21, R. 98—See ibid, S. 144 

- O. 21, R. 102—See ibid, S. 144 

- O. 22, R. 3—See also ibid, S. 47 

-O. 23, R. 3 —Compromise including 


extraneous to suit 


1115 

865 

11L5 

1115 

54a 

matters 

21 


- O. 23, R. 3 —Adjustment—Award of arbitra¬ 
tors—Arbitration Act (l940), S. 47—Proviso 74 

- O. 30, R. 2, O. 21, R. 16 —Decree obtained 

by firm—Assignment to partner—Execution by 
assignee as partner—Validity 86a 

-O. 30, R. 10, 0. 21, R. 50 —Defendant 

carrying on business in name other than his own 


Decree against—Execution 
—O. 32, R. 3—See ibid, S. 115 
— O. 43, R. 1 (d)—See ibid, O. 9, R. 13 
O. 47, R. 1 —See ibid, S. 115 


865 
50 
75a 
25 

Law ? 

167c 

- Art. 19(1) (f)—See Indian Independence 

Pakistan Courts (Pending Proceedings) Act (1952), 
S. 3 159 d 


Constitution of India (1950) 

- Art. 19 (1) (c)—See under Criminal 

Amendment Act (1908), S. 15 
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Constitution of India (contd.) 

- Art. 21—See Public Safety—Preventive De. 

tention Act (1950), S. 3 1875 

- Art. 22 (2 )—Order of remand—Who can 

pass—Subsequent remand—Production of accused 
before Magistrate—Necessity of—(Criminal P. C. 
(1898), S. 167) 167a 

- Art. 31 (1) and (2)—See Indian Indepen¬ 
dence Pakistan Courts (Pending Proceedings) 

Act (1952), S. 3 159 d 

- Art. 13d (l) (c )—Criminal case—Appeal to 

Supreme Court—Certificate of fitness 14 

- Art. 220—See also Public Safety—Assam 

Maintenance of Public Order Act (5 of 1947), 
S. 2 (7) 192 

- Art. 220 — Jurisdiction of High Court to 

issue writ 91 

- Art. 220 —Certiorari and prohibition—Writs 

o!—Duty to act judicially—Assam Land (Requi¬ 
sition and Acquisition) Act (25 of 1948) (as amen¬ 
ded in 1949), S. 3 ( 1 ) and (3) 115 

- Art. 220 —Person wrongfully usurping public 

office—Proper writ—Parties to proceeding 119c 

- Art. 227—See also (1) Criminal P. C. (1898), 

S. 369 156 

(2) Criminal P. C. (1898), 
S. 561-A 78 

- Art. 227 —Cases in which High Court has no 

revisional jurisdiction — Exercise of jurisdiction 
under Article — Appellate order under S. 9, 
Assam Adhiars Protection and Regulation Act, 
1948—(Assam Adhiars Protection and Regulation 
Act (12 of 1948), Ss. 9 and 2) (FB) 166 

- Art. 290 — Appeal under R. 190, Assam 

Land Revenue Manual—Appellant not asking for 
remedy for breach of executive contract—Appli¬ 
cability of Article—(Assam Land Revenue Manual, 
R. 190) 76c 

- Art. 300 — Sec aho Indian Independence 

Pakistan Courts (Pending Proceedings) Act. 
(1952), 8. 3 ‘ 159d 

- Art. 300 —Suit against Union of India— 

Maintainability — Civil P. C. (1908), S. 9— 
Government of India Act (1935), S. 176—Govern¬ 
ment of India Act (1915), 8 . 32 141d 

- Art. 3:2 (1)—See (Assam) Khasi States 

(Administration of Justice) Order (1950), S. 18 

95a 

- Sch. 0, Paras 19 and 20 — Sec (Assam) 

Khasi (Administration of Justice) Order, 1950, 
Rule 1 3a 

Criminal Law Amendment Act (14- of 1008), 

Ss. 10 and 10 __ Provisions of do not offend 

Art. 19 (1) (c) of Constitution — (Constitution of 
India. Art. 19 (1) (c)) 167c 

_ S. 10—See also ibid 8 . 15 167c 

_ S. 10 —Declaration under—Effect 1675 

Criminal Procedure Code (5 of 1898), Ss. 94, 
301A —Order in the nature of attachment before 
judgment 24 

- S. 146—See aho Penal Code (1860), S. 379 

109 


Criminal P. C. (contd.) 

- S. 145 —Reference to arbitration—(Arbitra¬ 
tion Act (1940), S. 20) 118 

- S. 145 (1) —Preliminary order reciting that 

Magistrate was satisfied as to existence of dispute 
which w T as likely to cause breach of peace—Order 
based on police report which was expressly refer¬ 
red — Police report containing ground justifying 
action under S. 145 — Report describing land in 
dispute and nature of dispute — Parties aware of 
description of land—Inaccurate reference in orcler 
and notice, held did not prejudice the opposite 
party 185a 

- S. 145 (l) (3) —Order under S. 145 (1) not 

served or published — Failure will not vitiate 
proceeding if no prejudice is caused — (Prejudice 
held not caused) 1855 

- S. 145 (4 )—Question of title 185c 

_ S. 101( 3)—See ibid, S. 297 169a 

- S. 104—See Evidence Act (1872), S. 30 

1695 

- S. 107—See Constitution of India, Art. 22(2) 

167a 

_ S. 195-See Penal Code (1860), S. 379 

109 

- S. 195 (1) (a) — Offence under S. 188, 

Penal Code — Cognizance of, without written 
complaint by public servant—Trial whether legal 
—Penal Code (1860), S. 188 . 68 

- Ss. 205 , 353 and 561A— Magistrate issuing 

warrant in the first instance—Power to dispense 

w'ith personal appearance f^l 

_ Ss. 231, 537 — Alteration of charge against 

one of the accused persons—Non-compliance with 

S. 231—Effect . 47a 

_ 5 , 286 _Prosecution witness—Examination 

of—It is not obligatory on the part of the prose¬ 
cution to examine these witnesses for the purpose 
that the defence has in view ' 129c 

_ S. 297 

See also (1) Evidence Act (1872), S. 30 : 1695 
(2) Penal Code (1860), S. 34 17 

- S. 297 — Charge to jury — Failure to 

appreciate legal position—Effect 975 

_ S. 297 _Misdirection — Material witnesses 

not examined — Omission to tell jury that they 
may draw r adverse inference 129c 

_ S. 297 — Misdirection _ Trial for graver 

offence—Judge not placing before jury ingredients 
of lessor offonee 129/ 

- S. 297 — Misdirection — Murder trial — 

Failure to direct regarding accused’s right of 
private defence of person under 8 . 100, Penal 
Code—Effect 148a 

-.S’. 297 — Misdirection — Trial of several 

accused for murder—Accused N convicted under 
S. 304, Penal Code and others acquitted—Several 
injuries found on person of deceased any of which 
might cause death — Failure of Judge to warn 
jury that there w r as scope to hold that death 
might be due to some other injury apart from the 
one accused N w T as alleged to have inflicted : 1485 
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Criminal P. C. (contd J 

_ S. 297 —Misdirection—Summing up evidence 

—Failure to refer to evidence of hostile witnesses 

153 a 

- Ss. 297 and 161 (3)_Record of statements 

in boiled form in contravention of S. 161 (3)— 
Direction to jury—Duty of Judge 169a 

- Ss. 297 and 439 —Misdirection—Effect: 177 

•- S. 342 _Non-compliance with section — 

Effect 2 

- S. 342 —Object 129a 

- S. 342 (1) — Section does not require that 

statement of witnesses should be put to accused 

1296 

- S. 344—Sec ibid, S. 561A 78 

- S. 353—See ibid, S. 205 151 

- Ss. 369 and 439 — Externment order — 

Variation—Constitution of India, Art. 227 156 

- S. 336—See Custom (Garo Hills) 139 

- Ss. 412 and 439 —Accused pleading guilty— 

Right to challenge legality of conviction in appeal 
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A. I. R. (39) 1952 ASSAM 1 (C. N. 1) 

T HADAN1 C. J. AND DEKA, J. 

Pradip Chandra Barua, Petitioner v. Deputy 
Commissioner of Naga Hills and another, 
Opposite Party. 

Criminal Revn. No. 112 of 1950, D/- 24-7-1951. 

Assam High Court Order (1948), S. 4 — 
Power of High Court to quash proceedings — 
Administration of Justice and Police in the 
Naga Hills District Rules, R. 16. 

Under Ru’e 16 of the Rules for the Adminis¬ 
tration of Justice and Police in the Naga Hills 
District the Governor can set aside a sentence 
passed or remand the case for retrial, which 
obviously implies that the Governor could hold 
a person not guilty and declare that the com¬ 
plaint disclosed no offence and as such no pro¬ 
cess of the Court should have been issued 
against a certain individual. Hence in a case 
arising from Naga Hills the Assam High Court 
in the exercise of its powers vested under S. 4 
of the Assam High Court Order is competent 
to quash a complaint which discloses no offence 
and where the examination of the complainant 
is also silent upon the commission of any 
offence. AIR (37) 1950 Assam 43, Ref. 

(Paras 9, 11) 

A. P. Goswami, for Petitioner — D. N. Medhi,* 
Govt.-Advocate (Sr.), for Opposite Party. 

Case referred to: 

(’50) ILR (1950) 2 Assam 62: (AIR (37) 

1950 Assam 43: 51 Cr E J 447) (Prs 6, 10) 

DEKA, J.: This is a petition u/s. 4 of the 
Assam High Court Order 1948 — which runs as 
follows: 

“The High Court of Assam shall have, in res¬ 
pect of the territories for the time being in¬ 
cluded in the Province of Assam, all such ori¬ 
ginal, appellate and other jurisdiction as, under 
the law in force immediately before the pres¬ 
cribed day, is exercisable in respect of the said 
territories or any part thereof by the High 
Court in Calcutta, or by the Governor of Assam 
exercising the functions of a High Court.” 

(2) This petition relates to a criminal pro¬ 
ceeding in the Court of the Deputy Commis¬ 
sioner, Naga Hills, at Kohima in which the 
Deputy Commissioner, Naga Hills has directed 
issue of warrant against the petitioner on the 
complaint of the Opposite Party filed on 3-7-46, 
on a charge u/s. 420, I. P. C. 
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(3) It is not disputed that the facts as stated 
in the complaint, do not constitute a criminal 
offence, but our power to interfere in the exer¬ 
cise of the revisional jurisdiction under section 
439, Cr. P. C. in a case which is governed by 
rules framed for the Administration of Justice 
in the Naga Hills, is questioned. 

(4) The complainant’s case was that the 
petitioner then acting as a contractor at 
Kohima was liable to pay a sum of Rs. 1153/- 
to the complainant — a sum which the com¬ 
plainant invested in securing labourers for the 
contract work undertaken by the petitioner; 
the accused admitted his liability in writing 
but left the place before paying the complain¬ 
ant’s dues; the complainant then brought a suit 
against the petitioner for the above amount and 
obtained a decree for a sum of Rs. 1240/- on 
or about 2-2-1945. Some attempts were made 
to realise the decretal amount from the peti¬ 
tioner. The complainant admittedly realised a 
portion of the decretal dues but as the entire 
amount was not realised the complainant oppo¬ 
site party filed a complaint of cheating against 
the petitioner on 3-7-1946 before the Deputy 
Commissioner, Naga Hills. The Deputy Com¬ 
missioner, Naga Hills issued a warrant of 
arrest against the accused on this complaint 
u/s. 420, I. P. C. 

(5) It is manifest that the so-called com¬ 
plaint does not disclose an offence, but merely 
a civil liability for which a decree has already 
been passed against the petitioner. 

(6) Mr. D. N. Medhi, learned Government 
Advocate, appearing for the State urges that 
this Court has jurisdiction to interfere only in 
cases of a conviction by the Deputy Commis¬ 
sioner or his Assistant or from an order of con¬ 
viction passed by other competent Courts in the 
Naga Hills set up under the Naga Hills Regu¬ 
lation and that it has no jurisdiction to interfere 
at an earlier stage or quash criminal proceed¬ 
ings. He has relied on a decision of this Court 
reported in ‘Province of Assam v. Lakhi 
Nayak’, ILR (1950) 2 Assam 62, where it was 
held that the Assam High Court exercising its 
powers of revision could not interfere with an 
order of acquittal passed by the Political Offi¬ 
cer of Sadiya Frontier Tract which v/as gov¬ 
erned by the Assam Frontier Tract (Adminis¬ 
tration of Justice) Regulation, 1945 (Regula¬ 
tion I of 1945). Ram Labhaya J. who deli- 


2 Assam Nirmal Prasad v. The 

vered the judgment (Hon’ble Thadani C. J. 
agreeing) — made the following observations: 

“The Court may draw on its revisional juris¬ 
diction in cases of conviction where no appeal 
lies to it. But it has no power to pass any 
order or to give any direction except such as 
affect the sentence or conviction. A sentence 
may be enhanced, reduced, or cancelled; a con¬ 
viction may be set aside and a retrial ordered. 
These are the only orders which can be passed 
under the section.” (Sec. 28, Reg. I, 1945). 

(7) The language of S. 28 of Reg. I, 1950 
(1945?) is similar to the language of Rule 16 of 
the “Rules for the Administration of Justice 
and Police in the Naga Hills District”, the rele¬ 
vant portion of which runs as follows: 

“The Governor of Assam, Commissioner, or 
Deputy Commissioner may call for the proceed¬ 
ings of any officer subordinate to him .'ind 
reduce, enhance, or cancel any sentence passed, 
or remand the case for retrial, but no offence 
shall be punished by a sentence exceeding that 
awardable under the Indian Penal Code.” 

(8) Mr. Medhi’s contention is that the power 
to quash a criminal proceeding is not men¬ 
tioned in Rule 16 or in any other Rule framed 
for the Administration of Justice, in the Naga 
Hills and that it was therefore not within the 
competence of the Governor and now of the 
High Court to pass an order quashing a com¬ 
plaint, and that this view finds support from 
the observation made by Ram Labhaya J. in 
the judgment to which we have referred. 

(9) Section 4 of the Assam High Court Order 
lays down that the High Court will exercise 
such original, appellate or other jurisdiction as, 
under the law in force immediately before the 
prescribed day, was done by the Governor of 
Assam exercising the powers of a High Court. 
The powers of a High Court with regard to 
criminal matters are exercised under the Cr. 
P.C. with respect to original, appellate and 
revisional matters. Upto the time of the esta¬ 
blishment of the Assam High Court the 
Governor of Assam exercised the powers of 
an appellate court as well as a court of revi¬ 
sion under Rule 16 of the Naga Hills Adminis¬ 
tration of Justice — except with regard to 
cases where sentence of death was passed by 
the Deputy Commissioner. The Governor 
in exercise of such powers could call for the 
proceedings of any officer subordinate to him 
and reduce, enhance, or cancel any sentence 
passed, or remand the case for retrial. Rule 
22 of the said Administration of Justice Rules 
for Naga Hills prescribed that the procedure 
to be followed in such cases by the Governor 
of Assam or other courts mentioned therein, 
should be in the spirit of the Code of Criminal 
Procedure as far as it was applicable to the 
circumstances of the district and consistent 
with the Rules of Administration of Justice in 
the Naga Hills. In other words, the spirit of 
the Criminal Procedure Code was applicable 
to all the proceedings, and the Governor could 
exercise such powers in exercising his appel¬ 
late or revisional jurisdiction in accordance 
with the spirit of the Criminal Procedure Code. 
Rule 16 provides that the Governor could set 
aside a sentence passed or remand the case 
for retrial, — which obviously implied that the 
Governor could hold a person not guilty and 
declare that the complaint disclosed no offence 
and as such, no process of the court should 
have been issued against a certain individual, 
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as in the present case. We are not prepared 
to give a narrow interpretation to the Rule and 
hold that simply because the word ‘quashing" 
does not occur in the said Rule, the Governor 
and now the Assam High Court has no power 
to quash a complaint which discloses no 
offence. 

(10) The case reported in ‘Province of Assam 
v. Lakhi Nayak’, ILR (1950) 2 Assam 62 
is no authority for the interpretation of Rule 
16 as to the powers of the Governor of Assam, 
now the High Court, exercising its appellate 
or revisional jurisdiction under the Rules 
framed for the Administration of Justice in the 
Naga Hills District. In the case reported in the 
Assam Series, the High Court was not called 
upon to interpret the scope of the powers of 
revision as vested by Section 4 of the Assam 
High Court Order. 

(11) Our conclusion therefore is that the 
High Court in the exercise of its powers vested 
under S. 4 of the Assam High Court Order is 
competent to quash a complaint which dis¬ 
closes no offence and where the examination of 
the complainant is also silent upon the commis¬ 
sion of any offence. 

(12) In our view the issue of summons or 
warrant against the petitioner u/s. 420, I.P.C. 
was uncalled for. The result is that the com¬ 
plaint is quashed and the order of the Deputy 
Commissioner, Naga Hills dated 3-7-1946 direct¬ 
ing issue of warrant of arrest against the peti¬ 
tioner is set aside. 

(13) The petition is allowed and the Rule 
made absolute. 

(14) THADANI C. J.: I agree. 

K.S. Revision allowed. 


A. I. R. (39) 1952 ASSAM 2 (C.N. 2) 
THADANI, C. J. AND DEKA, J. 

Nirmal Prasad Barua, Petitioner v. The State. 

Criminal Revn. No. 16 of 1951, D/ 25-6-1951. 

Criminal P. C. (1898), S. 342 — Non-compli¬ 
ance with section — Effect. 

In a trial under S. 409, Penal Code, the failure 
on the part of the Magistrate to question the ac¬ 
cused under S. 342, Cr. P. C. as to what.he did 
xoith the money in respect of which the offence 
is alleged to have been committed is a failure 
on a vital point which vitiates the trial. It 
is not correct to say that even if the examina¬ 
tion under S. 342 does not enable an accused to 
explain the circumstances appearing in the evi¬ 
dence against him it can justify a conviction if 
the accused person has not been prejudiced by 
it. The conception of prejudice, when an exa¬ 
mination under the provisions of S. 342, Cr. P. C. 
cannot be regarded as an examination in ac¬ 
cordance ivith law, is inherent and the question 
of further prejudice does not arise. ‘A. I. R. 
(20) 1933 P. C. 124 Rel. on. (Prs 4, 6) 

Anno. Cr. P. C. S. 342 N. 35. 

S. K. Ghose and J. C. Sen, for Petitioner; R. 
K. Goswami, G. A. (Jr.), for the State. 

C'nQp TpfpTTPfl to* 

C33) 37 C W N 514: (AIR (20) 1933 P C 124: 34 

Cr L J 322 P C) (Pi' 5> 

THADANI, C. J.: This is a revision petition 
filed by one Nirmal Prasad Barua under the 
provisions of s. 439, Cr. P. C. in a case in which 
he was convicted u/s. 409, I. P. C. and senten¬ 
ced to R. I. for 12 months and to pay a fine of 
Rs. 600 or in default to undergo further R. I. 
for 6 months by Mvi. A. Rahman, Magistrate of 
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the First Class, Gauhati. On appeal, his con¬ 
viction, and sentence were confirmed by the 
learned Additional Sessions Judge, L. A. D. Ap¬ 
parently the learned Additional Sessions Judge 
was informed that the petitioner was under¬ 
going a sentence of imprisonment passed in 
another case, and he, therefore, directed that 
the sentence of imprisonment passed in this 
case was to run concurrently with any sentence 
of imprisonment that the applicant may be 
already undergoing in another case. 

(2) The case for the prosecution was that the 
petitioner, as the Agent of the Gauhati Bank 
Limited at Gauhati, obtained a sum of Rs. 13,000 
from the Gauhati branch of the Calcutta Na¬ 
tional Bank Limited by negotiating a cheque, 
dated 16-7-1947, drawn by the petitioner on the 
Calcutta Branch of the Central Bank of India 
Limited. The petitioner personally received 
the sum of Rs. 13,000/- from the Gauhati 
branch of the Calcutta National Bank Limited 
but failed to account for the same and has, 
therefore, committed criminal breach of trust. 

(3) The point taken by Mr. Ghose for the 
petitioner before us is that the examination of 
the petitioner by the Trying Magistrate was not 
an examination in accordance with the provi¬ 
sions of s. 342 of the Code of Criminal Proce¬ 
dure. The learned Additional Sessions Judge, 
in the course of hig judgment, criticised the 
learned Magistrate’s examination of the peti¬ 
tioner in these terms: 

“The examination of the accused under the 
provisions of s. 342 of the Code of Criminal 
Procedure by the learned Magistrate was of a 
most perfunctory nature and the matters ap¬ 
pearing in evidence against the accused weie 
not brought to his notice to obtain his explana¬ 
tion thereon. So, it is very difficult to gather 
from the records of the case as to what actually 
the defence of the accused was at the time of 
the trial, and it is not possible to say if the sub¬ 
mission now made by the learned Advocate for 
the appellant is not the result of an after¬ 
thought on the part of the accused appellant 
himself. Whatever that might be, I have got 
to consider whether or not it is expedient to re¬ 
mand the case to the Court below for re-trial on 
the ground of non-observance of the mandatory 
provisions of S. 342, Criminal Procedure 
Code by the learned Trial Court.' To do so 
I must be satisfied that for non-observance of 
the mandatory provisions of s. 342 of the Code 
of Criminal Procedure, the accused was prejudi¬ 
ced at the trial. The learned Advocate for the 
appellant does not seem to want a re-trial of 
the case, and all that he wants is that the ap¬ 
peal should be decided on the basis of the evi¬ 
dence already on record.” 

(4) We think the learned Additional Sessions 
Judge was in error in stating that even if the 
examination conducted under the provisions of 
s. 342, Cr. P. C. is an examination which does 
not enable an accused to explain the circum¬ 
stances appearing in the evidence against him, 
it can justify a conviction if the accused person 
has not been prejudiced by it. The conception 
ef prejudice, when an examination under the 
provisions of S. 342, Cr. P. C. cannot be regard¬ 
ed as an examination in accordance with law, 
: s inherent and the question of further prejudice 
3oes not arise. The learned Additional Ses¬ 
sions Judge is also in error in thinking that the 
question of determining whether an accused 
person is a public servant or banker, merchant, 
factor, broker, attorney or agent, within the 


meaning of s. 409, I. P. C., is a question which 
can be determined from the trend of the cross- 
examination of prosecution witnesses. 

(5) The law on the subject of defective exa¬ 
mination of an accused person under the provi¬ 
sions of S. 342, Cr. P. C. has been laid down by 
Their Lordships of the Privy Council in ‘Dwar- 
kanath v. Emperor’, 37 C W N 514. In their 
Lordships’ view, when a circumstance appears 
in the evidence against an accused person — a 
circumstance which the Court considers vital, — 
it is the duty of the Court, under S. 342 of the 
Criminal Procedure Code, to call the accused’s 
attention to the circumstance and call for an 
explannation; omission to do so is a departure 
from the statutory rule, and a conviction based 
on the accused’s failure to explain what he was 
never asked to explain, is bad in law. 

(6) In the case before us, the accused was not 
asked as to what he did with the money which 
he received from the Gauhati branch of the. 
Calcutta National Bank Limited. We think the 
failure of the learned Trying Magistrate to ask 
the accused what he did with the Rs. 13,000, 
which he is alleged to have received from the 
Calcutta National Bank Limited, was a failure 
upon a very vital point, and the conviction 
based upon such a failure cannot be sustained 
in law, having regard to the observations of 
their Lordships of the Privy Council in the case 
to which we have referred. 

(7) We, therefore, set aside the conviction 
and sentence and send back the case for retrial 
from the stage of the examination of the peti¬ 
tioner, provided, of course, that the Trying 
Magistrate is still a Magistrate and has juris¬ 
diction to try the case. If he is not, the case 
must be disposed of according to law. 

(8) DEKA, J.: I agree. 

K.S. Retrial ordered. 
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THADANI, C. J. AND RAM LABHAYA, J. 

Forching Rava and others, Petitioners v. The 
State. 

Criminal Misc. Case No. 136 of 1950, D/- 
3-4-1951. 

(a) Khasi States (Administration of Justice) 
Order, 1950, Rule 1 — Order is existing law 
falling within ambit of Constitution of India, 
Sell. VI, Paras 19 and 20. 

Paragraph 20 of Sch. VI to the Constitution of 
India describes what are tribal areas. The 
United Khasi-Jaintia Hills District is mentioned 
as a trial area. Para 19 contains transitional 
provisions with regard to the administration 
of the tribal area. Khasi States (Administration 
of Justice ) Order, 1950, is an Order made by 
the Governor of Assam on 25-1-1950 is to be 
regarded as an existing law applicable to the 
Khasi States. And so long as that Order has 
not been repealed or amended by the Governor 
of Assam, the Administration of criminal 
justice in the Khasi States is governed by that 
Order. (Para 4) 

(b) Khasi States (Administration of Justice) 
Order, 1950, Rule 14 — “In the spirit of the 
Code of Criminal Procedure ” — Words whether 
exclude application of Criminal P. C. in terms 
— Application of transfer under S. 526, Cri¬ 
minal P. C. — Power of High Court to order 
transfer — Criminal P.C. (1898), S. 526. 

The words “in the spirit of the Code of Cri¬ 
minal Procedure” used in Rule 14 of the rules 
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framed, for the administration of justice in the 
Khasi States are not to be interpreted in a 
manner so as to enable the High Court to apply 
the provisions of the Code of Criminal Pro¬ 
cedure in terms to the trial of offences in that 
State when the operation of the Code to the 
administration of justice in the Khasi State is 
excluded by rules framed under a special enact¬ 
ment, namely, the Extra Provincial Jurisdiction 
Act, 1947. Hence, the High Court cannot invoke 
the spirit of S. 526 of the Code of Criminal 
Procedure and order the case to be transferred 
from the file of the Additional Deputy Commis¬ 
sioner, Shillong, to any Court of a Magistrate 
in Kamrup District, having jurisdiction, ‘AIR 
(36) 1949 Assam 69, Foil. (Paras 5, 6) 

Further, Criminal Justice in the Khasi and 
Jaintia Hills District ‘is not’ to be administered 
by a Magistrate appointed under the Code of 
Criminal Procedure. If, then a transfer of a 
Criminal case were to be ordered from the 
Court of an Addl. D. C., Shillong, to that of a 
Magistrate appointed under the Code of Cri¬ 
minal Procedure in the Kamrup District, it will 
amount to ordering a trial to be had by a person 
other than the persons mentioned in sub-rules 

(1) and (2) of R. 2 of the order made by the 
Governor of Assam relating to the administra¬ 
tion of justice in the Khasi States. ‘ AIR. (37) 
1950 Assam 100, Foil. (Para 7) 

Anno: Cr. P. C., S. 526 N. 2. 

S. C. Das, for Petitioners. — D. N. Mcdhi, Govt. 
Advocate, for the State. 

Cases referred to: 

(’49) AIR (36) 1949 Assam 69: (51 Cr L J 

147) (Pr G) 

(’50) AIR (37) 1950 Assam 100: (51 Cr L J 

957; (Pr 7) 

THADANI, C. J.: This is an application by 

one Forching Rava and 5 others under the pro¬ 
visions of S. 526 of the Code of Criminal Pro¬ 
cedure praying for a transfer of the case pending 
against them before the Additional Deputy 
Commissioner of Shillong to a Court of compe¬ 
tent jurisdiction at Gauhati on the ground of 
the convenience of the parties. 

(2) The offence of dacoity for which the peti¬ 
tioners are being prosecuted, is said to have 
taken place within the territorial limits of the 
Khasi Hills. Mr. Das for the petitioners con¬ 
tends that with effect from the 26th of January, 
1950, the Code of Criminal Procedure is in force 
in the Khasi and Jaintia Hills, and that the order 
passed by the Governor of Assam on 25-1-50 for 
the administration of justice in the Khasi 
States, no longer governs the trial of an offence 
committed within the Khasi States. He has 
pointed out that the order made by the Governor 
of Assam on 25-1-50 was made in pursuance of 
the powers conferred by S. 4 of the Extra Pro¬ 
vincial Jurisdiction Act, 1947, as delegated to 
him by the Government of India in the Ministry 
of States by their notification No. 335-I.B., dated 
2-11-48, — an Act which cannot be regarded as 
being in force on and after 26-1-50, having re¬ 
gard to the fact that the Khasi States, after 
26-1-50, are part of the territory of Assam. 

(3) It is unnecessary, in the facts of this case, 
to express our view as to whether the Governor 
of Assam, after 26-1-50, could or could not exer¬ 
cise the powers conferred by S. 4 of the Extra 
Provincial Jurisdiction Act, 1947, for, the order 
made by the Governor of Assam relating to the 
administration of justice in the Khasi States was 
made a day before the Constitution of India 
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came into force. The question for our considera¬ 
tion is whether the order made by the Governor 
of Assam on 25-1-1950 governs the procedure to 
be followed in the present case. We think it 
does. 

(4) Paragraph 20 of the 6th Schedule to the 
Constitution of India describes what are tribal 
areas. Tribal areas are the areas specified in 
parts A and B of the table contained in the 6th 
Schedule. The United Khasi-Jaintia Hills District 
is mentioned in part A of the table, as a tribal 
area. Paragraph 19 of the 6th Schedule contains 
transitional provisions with regard to the ad-| 
ministration of the areas described in the 6th 
Schedule. Clause (b) of paragraph 19 says: 

“the Governor may make regulations for the 
peace and good government of any such area 
and any regulations so made may repeal or 
amend any Act of Parliament or of the Legis¬ 
lature of the State or any existing law Which 
is for the time being applicable to such area.” 

It is not disputed that the order made by the 
Governor of Assam on 25-1-50 is to be regarded 
as an existing law applicable to the Khasi 
States. This order, as far as we know, has not 
been repealed or amended by the Governor of 
Assam after the Constitution of India came 
into force. The administration of criminal 
justice, therefore, in the Khasi States must be 
governed by the order made by the Governor 
of Assam on 25-1-1950. 

(5) Rule 14 of the rules framed for the ad¬ 
ministration of justice in the Khasi States by 
the Governor of Assam on 25-1-50 deals with 
procedure. It says: 

“The Procedure of the High Court of Assam, 
the Deputy Commissioner or the Additional 
Deputy Commissioner and his Assistants shall 
be in the spirit of the Code of Criminal Pro¬ 
cedure, 1898, as far as it is applicable to the 
circumstances in the Khasi States.” 

There is, therefore, no substance in the conten¬ 
tion of Mr. Das that the Code of Criminal Pro¬ 
cedure applies in terms. The question, there¬ 
fore, arises — whether we can invoke the spirit 
of S. 526 of the Code of Criminal Procedure and 
order the case to be transferred from the file 
of the Additional Deputy Commissioner, Shil¬ 
long, to any Court of a Magistrate in Kamrup 
District, having jurisdiction. 

(6) This aspect of the case was considered 
by this Court in a case reported in ‘Krishna 
Prasanna v. Jan Mohammad’, AIR (36) 1949 
Assam 69. It is true that the Constitution of 
India was not in force then, but, as we have 
observed, the Administration of Justice in the 
Khasi and Jaintia Hills is to this day governed 
by the rules framed by the Governor of Assam. 
In the case reported in ‘AIR (36) 1949 Assam 
69’, we were dealing with the question of transfer 
arising in a case governed by the rules framed 
for the administration of Justice and police 
in the Naga Hills District. We pointed out that 
there is nothing in the rules framed by the 
Governor of Assam which authorised the Gov- 
ernor of Assam to transfer a criminal case pend¬ 
ing in one of the Courts of the Naga Hills District 
to a Court outside the Naga Hills District. We 
also pointed out that the words “in the spirit of 
the Code of Criminal Procedure” used in rule 
22 of the rules framed for the administration 
of justice in the Naga Hills, are not to be inter¬ 
preted in a manner so as to enable the High 
Court to apply the provisions of the Code of Cri¬ 
minal Procedure in terms to the trial of offences 
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in the Naga Hills District when the operation of 
the Code to the administration of justice in the 
Naga Hills District is excluded by rules framed 
under a special enactment, namely the Act of 
1874. The observations which we made in the 
case to which we have referred apply with equal 
force to the case before us, having regard to R. 14 
of the rules framed for the administration oi 
justice in the Khasi and Jaintia Hills. 

(7) There is yet another case reported in Ram 
Saran v. The King’, AIR (37) 1950 Assam 
100,’ —also from the Naga Hills District—m 
which the question of transfer was involved. In 
that case, we gave an additional reason for re¬ 
fusing to transfer the case. We pointed out that 
the language of rule 22 of the rules framed for 
the administration of justice in the Naga Hills 
enjoins that the procedure to be adopted should 
be in the spirit of the Code of Criminal Proce¬ 
dure as far as it is applicable to the circum¬ 
stances of the District; R. 22 cannot, therefore, 
be invoked to transfer a case either in terms 
of the Code or its spirit, for, it is plain that S. 526, 
Cr.P.C. applies to the facts and circumstances 
of the case, and not to the circumstances of the 
District. Rule 14 of the order governing the 
present case is also couched in the same langu¬ 
age. Moreover, under R. 2 of the order made by 
the Governor of Assam on 25-1-1950, criminal 
justice is to be administered by the D.C. or Addl. 
D.C., Khasi and Jaintia Hills District, and his 

Assistants, or the Courts of the Siems of the 
Khasi States. In other words, Criminal Justice 
in the Khasi and Jaintia Hills District ‘is not’ 
to be administered yet by a Magistrate 
.appointed under the Code of Criminal Proce- 
Idure. If, then we were to. transfer a criminal 
'case from the Court of an Addl. D.C., Shillong, 
to that of a Magistrate appointed under the 
Code of Criminal Procedure in the Kamrup 
District, we would be ordering a trial to be 
had by a person other than the persons men¬ 
tioned in sub-rules (1) and (2) of R. 2 of tl .0 
'order made by the Governer of Assam, dated 
25-1-1950, relating to the administration of jus¬ 
tice in the Khasi States. 

(8) The result is that the application fails 
and is dismissed. The Rule is discharged. 

(9) RAM LABHAYA, J.: I agree. 

V.S.B. Rule discharged. 

A. I. R. (39) 1952 Assam 5 [G. N. 4.] 
Thadani 0. J. and Ram Labhaya J. 

Girija Sankar Sukul and others—Appellants 
v. Nayan Chandra Das and others — Respon¬ 
dents. 
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they can succeed against him by merely showing that the 
debt was either illegal or immoral. Case Icnc discussed. 
A. I. R. (22) 1936 All 247; A. I. R. (26) 1939 cind 297, 
Rel. on; A I. R. (4) 1917 P. 0. 61; A. I. R. (11) 1924 
P. 0. tO, Disting. [Paras 22, 24, 25] 

(b) Civil P C. (1908), Ss. 100, 101-Queslion of fact 
— Nature of properly sold in execution sale —Question 
as to, in second appeal. 

In question whether what is sold in an execution sale 
was the property itself or the rigLt, title and interest of 
the judgment-debtor is essentially a question of fact and 
when it not raised in the lower Courts and there is no 
finding of the trial Court on it, it cannot be allowed to be 
raised in the second appeal as by doing eo the opposite 
party would be taken by surprise. 17 Cal. 584 (P. C.), Ref. 

[Para 26] 

Anno. C. P. 0., Ss. ICO, 101 N. 27, 51, 55. 

S. K. Qhose and N. M. Dam — fcr Appellants-, H . K. 
Das and P. Cliaudhuri — for Respondents. 

Cases referred to: — 

(Arranged in order of Courts, and in the Courts 
chronologically. LiBt of foreign cases referred to come3 
after the Indian Cases). 

(1837) 1 Ind. App. 321 : (14 Beng. L. R- 187 P. C.). 

[Pra. 10, 17, 18, 19] 

(’79) 4 Ind. App. 247 : (3 Cal 198 P. 0.) [Pr. 19] 

C80) 5 Cal. 148 : (6 Ind. App 88 P. 0.). 

[Prs. 8, 10, 17, 18, 21, 22, 23] 

(*86) 13 Cal. 21-: (13 Ind. App 1 P. C.). [Pis. 12, 15, 19] 
(’88) 15 Cal. 717 : (15 Ind. App. 99 P. 0.). 

(Prs. 11, 15, 19, 21] 

( 90) 17 Ind. App. 11:(17 Cal. 584 P. C.). [Prs. 14, 19, 2G] 
(18) 21 Cal W. N. 698 : (A. I. R. (4) 1917 P. C. 61) 

[Prs. 7, 16] 

(’24) 28 Cal. W. N. 253 : (A. I. R. (11) 1924 P. C. 50). 

[Prs. 7, 8, 13, 19, 21, 22] 

(’09) Chandradeo Singh v. Mata Pershad t31 All 176). 

[Pr. 17] 

(’25) 47 All 122 : (A. I. R. (12) 1925 All 180). [Pr. 21] 
('29 51 All 136 : (A. I. R. (15) 1928 All. 596 F. B.). 

[Prs. 7, 20, 22] 

(’35) 57 All 357 : (A. I. R. (22) 1935 All 247). 

[Prs. 21, 22, 23] 

(’43) A.I.R. (30) 1943 Bom. 451: (I L.R. (1943) Bom. 5C8). 

[Prs. 7, 20] 

(’47) A.I.R. (34) 1947 Nag. 69 : (I. L. R. (1946) Nag. 741). 

[Prs 7, 20] 

(*39) A.I.R. (26) 1939 Sind 297 : (I.L.R. (1939) Kar. 787). 

[Pr. 23] 

Ram Labhaya J. —This is an appeal from the 
judgment and decree of the Subordinate Judge, 
Cacbar, dated 31-1-1919 by which plaintiffs’ suit 
for a declaration of title and for confirmation or 
in the alternative for recovery of possession was 
dismissed with ccsts. 

[ 2 ] The facts gi\iDg rise to this litigation are 

ng follows : Pin in tiffs are the sons of 


r\ 
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First Appeal No. 8 of 1949, D/ 30-5-1951. 

(a) Hindu Law — Debts — Son’s liability—Decree 
against father — Rights of sons against auction 
purchaferin sale on mortgage decree against father. 

Where the joint family property passes out of the 
family by reason of a sale in pursuance of a decree passed 
against the father on the basis of a mortgnge, it cannot 
be recovered by the sons wit-lout proving that the mort¬ 
gage debt which merged >n the decree for sale was either 
illegal or immoral. There is no distinction between a 
secured debt and an unsecured debt so far as an auction 
purchaser is concerned though there is a (M.-Unction 
between a stranger purchaser and a mortgagee purchaser. 
In the case of a stranger purchaser, the sons must further 
Bhow that he bad notice that the debt was tainted with 
illegality or immorality, whereas in the case of a mort¬ 
gagee purchaser, constructive notice is presumed and 


nath Sukul. who had two brothers Bisweswar 
Prasad and Baijnath. Bisweswar had three sons. 
They are pro forma defendants 3 to 5. Baijnath 
had alrO 3 sons. They are pro forma defendants 6 
to 8. Jagannitb, father of the plaintiffs, is alive 
and he is pro forma defendant 9. Mangli Prasad 
Sukul, the father of Jagaunath and his brothers, 
came to Assam frem TIttar Pradesh more than 
70 years ago. It is admitted that the family of 
MongliPiosad (plaintiffs’ grandfather—the origi¬ 
nal ancestor) b governed by the Mitaksfcura 
School of Hindu Law. 

[ 3 ] Tr.e plaintiff’s’ case was that Mongliprosad 
purchased the tuit property from Mr. Bullen and 
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Mr. Berry by a registered feabila dated 24-4-1899 
for a sum of Rs. 6000. Mongliprosad died in 1918 
leaving his three sons Bisweswar, Baijnath and 
Jagannath. The three sons inherited the properties. 
In 1919, the three sons of Mongliprosad mort¬ 
gage the properties in suit for a sum of RS. 7,000, 
which was advanced to them by Messrs. 'Walker 
Goward and Company of Calcutta. The mortgage 
was made on 28-111919. Thereafter Monmal 
Ruia and Baijnath Ruia of Calcutta purchased the 
rights of Messrs. Walker Goward and Company 
as mortgagees and obtained a decree for sale 
against the 3 sons of Mongliprosad, who were 
the moi tgagors. The property was pub to sale in 
execution of the decree and the decree-holders 
purchased it on 21 1 1935. Ib is alleged that they 
did not recover khas possession of the suit lands. 
There was a partition of the properties belonging 
to Ruia brothers. The suit property fell to the 
share of Monmall Ruia. Monmall died and his 
son Mathuraprosad sold the properties in suit to 
defendants 1 and 2. 

[ 4 ] The case set up by the plaintiffs was that 
the original mortgage by the three sons of Mongli¬ 
prosad was not for legal necessity. The joint 
family property, in these circumstances, could 
not have been mortgaged. The mortgage decree 
and the auction sale, therefore, were not binding 
on them in their capacity as members of a joint 
Hindu family governed by the Mitakshara School 
of Hindu law. They are thus entitled to a decla- 
ration of title and confirmation of possession 
which they claim. In the alternative, they also 
asked for recovery of possession. 

[ 5 ] The defendants raised several pleas. We 
are concerned at this stage only with one of these 
pleas. It was pleaded by them that the original 
mortgage was for necessity and for antecedent 
debts and as the property had passed out of the 
family, plaintiffs could challenge the mortgage 
only if they could show that the debt was in¬ 
curred for illegal or immoral purpose. 

[6l The learned Subordinate Judge came to the 
conclusion that defendant could not prove that 
there was any necessity; nor could they establish 
that any antecedent debts existed. H 9 , however, 
agreed with the defendants that in9pite of the 
fact that family necessity and the existence of 
antecedent debts had not been proved, the plain¬ 
tiffs could not succeed as they were under a pious 
obligation to pay their father’s debts, if not 
illegal or immoral. Ho found that the debt 
existed and it was not shown that it wa3 incurred 
for illegal or immoral purpose. He, therefore, 
held that the plaintiffs were bound by the sale 
and dismissed their suit. 

[7] The learned counsel for plaintiff-appellants 
Ins first raised the contention that the doctrine 
of pious obligation of the son could not have been 
invoked by the contesting defendants in this case, 
since there was an alienation of the joint family 
property which was not supported by any antece¬ 


dent debt or necessity. The estate was mortgaged 
as a security for the loan raised. The mortgagor 
of a joint family property, even if he happens to 
be the father of the other members of the family, 
has no power to burden the estate except for 
necessity or for his own antecedent debts not 
incurred for illegal or immoral purposes. Accord¬ 
ing to him, the pious obligation of the son arises 
only when the debt is personal and has not been 
advanced on the security of the joint family pro¬ 
perty. In support of his contention he has relied 
on two Privy Council cases Sahu Bam Chandra 
v. Bhup Singh , 21 cal. W. N. 698 (P. O.) and Brij 
Narain Rai v. Mangla Prasad, 28 cal W. N. 253 
(P. c.). He has also relied on Jagdish Prasad v. 
Hosiyar Singh, 51 all. 136, Bharmappa v. 
Hanmantappa, A. I. R. (30) 1943 Bom. 451 and 
Ganpati Pandurang v. Rameshwar Moti Ram, 
A. I. R. ( 34 ) 1947 Nag. 69. He argues that proposi¬ 
tion No. 2 laid down by their Lordships in Brij 
Narain* s case relates to unsecured debts only and 
wherever there is a secured debt even though 
incurred by the father, the transaction is govern¬ 
ed by proposition No. 3. A mortgage in such a 
case would bind the family estate only if it is for 
necessity or for an antecedent debt of the father 
not incurred for illegal or immoral purposes. 

[8] There has been considerable divergence of 
judicial opinion on the interpretation of proposition 
No. 2 laid down in Brij Narain s case (28 0 . W. N. 
253). It is, however, not necessary for the purposes 
of this case to decide which out of the two possible 
interpretations that oan be placed on proposition 
No. 2 should be adopted. The question that we have 
to decide in this case is whether joint family 
property which has passed out of the family by 
reason of a sale in pursuance of a decree passed 
against the father, even though the deoree was 
on the basis of a mortgage, can be recovered by 
the sons without proving that the mortgage 
debt which merged in the decree for sale was 
either illegal or immoral. This question did not 
arise in either of the two Privy Council cases 
relied on by the learned counsel for the appellants. 
But, we think the question is otherwise conclud¬ 
ed by authority which is all one way. Their Lord- 
ships of the Privy Council had consistently 
adhered to the view that when the joint family 
property has been sold at court auction, the 
auction purchaser is entitled to proteot himself 
against the sons unless they can establish that 
the debt had been contracted for an immoral or 
an illegal purpose and it is immaterial whether 
the auction sale was in execution of a mortgage 
decree or a simple money deoree. In Suraj Bansi 
Koer v. Shfo Prashad Singh, 5 cal. 148 (P.O.), Sir 
Jame3 Colvilo in delivering the judgment of their 
Lordships of the Privy Council observed as 
follows : 

“1st—that where joint ancestral property bas passed 
out of a joint family either under a conveyance exeouted 
by a father in consideration of an antecedent debt or la 
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order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the father’s 
debt, his sons, by reison of their duty to pay their 
father’s debt 3 , cannot recover that property, unless they 
show that the debts were contracted for immoral pur¬ 
poses, and that the purchasers had notice that they were 
so contracted; and 2ndly, that the purchasers at an exe* 
cution sale, being strangers to the suit, if they have not 
notice that the debts were so contracted, are not bound 
to mate Inquiry beyond what appears on the face of the 
proseedings.” 

[9] These observations were made in a case 
where the suit had been brought on behalf of the 
minor sons to set aside a sale in execution of a 
decree obtained upon a mortgage executed by 
their father of certain immoveable property be¬ 
longing to a joint family governed by the Mit- 
akshara law. The property was sold in auction on 
28-7-1870 and the suit wa3 instituted within a 
month of that date, namely, 27 8-1870. 

fiO] In Muddun ThaJcoor v. Kantoo Lall, l 
ind App. 321 it was laid down by their Lordships 

of the Privy Council that : 

“A purchaser under an execution i3 not bound to. go 
further back than to see that there was a decree against 
the father; and that the property was liable to satisfy tbe 
decree, if the deoree had been given properly against the 
father. In such a oase, one who ha3 bona fide purchased 
the estate under the execution, and bona fide paid a valu¬ 
able consideration for it, is protected against the suit cf 
the sons seeking to set aside all that has been done under 
the deoree and execution and to recover back the estate 
a3 joint ancestral property.” 

The pronouncement; was approved in 5 Cal. 148 
(P. c.). 

[11] In Bhagbut Pershad Singh v. Girja Koer, 
15 Cal. 717 the suit had been brought on behalf of 
the infant children of the mortgagors to recover 
possession of the property which had been sold 
in execution of a mortgage decree obtained by the 
mortgagee under a bond under which the property 
had been charged as soourity for the amount ad¬ 
vanced. Their Lordships held that as it wa3 a 
joint family consisting of father and children, 
and the sons would be liable to pay the deb l .s of 
their father unless incurred for immoral or illegal 
purposes. The pronouncements made in the two 
earlier cases were quoted with approval. 

[12] In Nanomi Babuasin v. Modhun Mohun, 
13 cal. 21 it was laid down by their Lordships of 
the Judicial Committee that 

‘the principle was well established that the sons oannot 
set up their rights against their father’s alienation for 
antecedent debt or against his creditors' remedies for 
their debts if not tainted with Immorality.’ 

The conclusion arrived at in this case was that if 

•* 

the sons claim against a purchaser of an ancestral 
estate under an execution against their father 
upon a debt contracted by him, it is necessary for 
the sons to prove that the debt was contracted 
for an immoral purpose, and it is not necessary 
for the creditors to show that there was a proper 
inquiry, or to prove that the money was borrow¬ 
ed in a oase of necessity. Lord Hobhouse observed 
as follows: 

‘‘Destructive as it may be of tho prinoiple of indepen¬ 
dent coparcenary rights in the sons, the decisions have 
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for some time established the prinoiple that the sons 
oannot set up their rights against their father's aliena¬ 
tion for an antecedent debt, or against his creditora 
remedies for their debts, if not tainted with immorality. 
On this important question of the liability of the joint 
estate their Lordships think that there is now no conflict 
of authority.” 

[13] Brij Narain’s case, (28 c. w. N. 253 P. C.) 
does not seem ab all to overrule the decision in 
Nanomi Babuasin s case, (13 cal. 21 P. c.). The 
words ‘creditors’ remedies’ would apparently 
include the creditors’ right to bring the property 
to sale for realisation of the debt. 

[ 14 ] In Rai Babu Mahabir Pershad v. Rat 
Markunda Nath Sahai, (17 ind. App. ll), Lord 
Hobhouse, who delivered the judgment of their 

Lordships of tho Privy Council observed : 

“But the question is whether the plaintiff, who is the 
son of the judgment-debtor, can set up his right as a co¬ 
sharer to impeach a sale decreed against his father for 
the purpose of defraying the debts of his father and 
grandfather. He oan only do so on condition that he 
shews the debts to have been contracted for immoral pur¬ 
poses, and that issue has been found against him in 
this suit.” 

[15] In this case also the two previous deci¬ 
sions—13 ind. App. 1 and 15 Ind. App. 99—were 
quoted with approval. In this connection Lord 
Hobhouse observed a3 follows *. 

"There have been of late years a great number of suits 
of this kind and some difficulties have been felt as to the 
proper mode of treating them. It is to be hoped that 
recent decisions by this Committee have lessened these 
difficulties. Ab all events, their Lordships feel none In 
this case, treating it on the principles laid down in the 
cases reported in Nanomi Babuasin v. Modhun MoTiun, 
13 Cal. 21 (P. 0.) and Bhagbut Pershad v. Girja Koer, 
15 Cal 717, and addressing themselves to the question of 
fact whether the thing meant to be sold and bought was 
the entirety of the estate, or only a share of it.” 

[16] All the cases discussed above wore decided 
long before the two Privy Council cases relied on 
by Mr. Ghose. The first of these cases is the case 
of Sahu Ram Ghandra v. Bhup Singh, 21 c.w.N. 
699 (p. c.). This was decided in 1917. In this case 
it was held that 

“under the law of Mitakshara, the family property owned 
by all tho members of the family as coparceners cannot be 
the subject of a gift, sale or mortgage by one coparoener 
except with the consent, express or implied, of all the 
other coparceners. Any deed of gift, sale or mortgage 
granted by one coparcener on hi3 own account of or over 
the joint family property i3 invalid, the estate is wholly 
unaffected by it, and its entirety stands free of it. The 
power of the father in the capacity of manager and head 
of tho family to alienate joint property for family neces¬ 
sity is no ^exception to this rule, since it is proper to 
imply a consent of all coparceners to that act of the one 
which such necessity has demanded.” 

[ 17 ] Tho suit in the above case was on the foot 
of a mortgage. The original amount secured was 
Rs. 200. At the time of the suit, the amount due 
on the mortgage had swelled to Rs. 22,131-9 0. 
The plaintiffs sued to recover Rs. 15,000 only. The 
suit was resisted but the property had nob yet 
gone out of the joint family. The question whe- 
tber a sale in execution of a money decree against 
the father alone can be successfully challenged by 
the son without proving that the debt was illegal 
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or immoral did nob arise in the case. Their Lord¬ 
ships had occasion to refer to the earlier authori¬ 
ties in the case and the principles laid down 
therein were approved. Lord Shaw, who deliver¬ 
ed the judgment of their Lordships of the Judicial 
Committee observed as follows: 

“As has been already observed, too little weight ta9 
been attached to the consideration that, so far as the 
joint family estate is concerned the law has been invoked 
for the protection of third parlies, whose rights in or with 
regard to it have been acquired in good faith. A perusal 
of the numerous authorities will show that where a joint 
family property baa been sold out and out and where a 
decree in execution of the mortgage has been obtained 
against fch9 property, and rights have thus sprung up 
with regard to the joint family estate, these rights are 
nob to be defeated by the members of the joint family 
simply questioning the transaction entered into by its 
head. In the case of Suraj Bansi Koer v. Sheo Pershad 
Singh , 5 Cal. 148 (P C ) already referred to, Sir James 
Golviie. referring to the case of Girdhari Lall v Kantco 
Loll. 1 lad. App. 321 observed: 

‘1st. That where joint ancestral property has passed out 
of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order 
to raise money to pay oil an antecedent debt, or under a 
sale in execution of a decree for the father's debt, his 
boes, by reason of their duty to pay their father's debts, 
cannot recover that property, unless they show that the 
debta were contracted for immoral purposes, and that 
the purchasers bad notice that they were so contracted; 
and secondly, that the purchasers at an execution sale, 
being strangers to th^ suit, if they have not notice that 
the debts were so contracted, are not bound to make 
inquiry beyond what apptars on the face of the 
proceedings.’ 

Their Lordships desire to record their adhesion to the 
following comments made on this pronouncement by Sir 
John Stanley in the case of Chandradeo Singh v. Mata 
Perrhad, 31 All. 176. The learned Chief Justice stated, 

‘The first of these propositionf, it will be observed, 
deals with cases where joint ancestral property has passed 
out of a joint family, either under a conveyance executed 
by a father in consideration of an antecedent debt or in 
order to raise money to pay olf an antecedent debt, or 
under a sale in execution of a decree for the father’s 
debt. It deals with cases in which ancestral property has 
passed out of the family, and with no other cases, and the 
words antecedent dtbt seem to have been use! advisedly. 
Liktwise the Becond proposition deals with the case of a 
purchase at . n execution sale. Neither proposition 
touches a case in which a mortgagee of a Hindu father 
Beeks to enforce his mortgage as against the sons.’ 

In their Lordship.s opinion this is a correct and useful 
statement of the law.” 

[18] It is obvious from the above passage that 
the decision in the two earlier cases, namely, 
6 Ind. App. 83 and 1 ind App. 321, were fully ap¬ 
proved. They wore, however, distinguished. This 
case, therefore, is no authority for the proposition 
that merely because the mortgage in this case has 
been found to ho not for necessity or for an 
antecedent debt, it is open to challenge without 
proof of the illegality or immorality of the debt 
even though the property ha9 been sold in execu¬ 
tion of a mortgage decree against the father and 
the property has passed out of the family. On the 
other hand it supports the view which has prevail¬ 
ed in the Court below. 

[19] The second Privy Council case relied on 
by the learned counsel for the appellants is Brij 


Narain Bai v. Mangla Prashad, 28 C. W. N. 253 
(P. C.). In this case the suit had been filed on 
behalf of Mangla Prasad and Jamna Prasad, 
minors, by their mother for a declaration that a 
mortgage executed by their father and a decree 
obtained on that mortgage were void as against 
them. Even in this case the property bad not 
passed out of the family; the sale had not taken 
place. The question that we have now to decide, 
therefore, was not before their Lordships of the 
Privy Council even in thi3 case. It was in this 
case that their Lordships laid down the five 
famous propositiors bearing on the rights of the 
manager and the father if he happens to be the 
manager, to alienate joint family property. These 
propositions were meant to clarify the law on the 
point. The clarification did not achieve its pur¬ 
pose. The propositions were variously interpreted 
as stated above. In regard to the remedies of the 
sons where family property had been sold in execu¬ 
tion of a decree against the father alone no decision 
could be givon by their Lordships of the Privy 
Council in this case as the point was not before 
them. When dealing with the question whether 
pious obligation of the son to pay off the father's 
debt could be enforced by a creditor while the 
father was alive, their Lordships relied on Gir - 
dhari Lall v. Kantoo Lall , 11. A. 321, Deendyal 
La'l v. Jugleep Narain Singh, 4 Ind. App. 247, 
Nanomi Babuaiin v. Modun Mohun, 13 Ind. 
App. 1 , Bhagbut Pershad v. Girja Koer, 15 Ind. 
App. 99 and Bai Baba Mahabir Pershad v. Bai 
Markunda Nath Sahai, 17 Ind. App. 11. Relying 
on these authorities, their Lordships found that 
the pious obligation could be enforced even during 
the lifetime of the father. The principle laid 
down in these authorities was accepted by neces¬ 
sary implication though they were used for a 
limited purpose only. In any case, it cannot be 
said that proposition No. 2 in this case, which 
lays down that if the manager is the father and 
the other members are the sons, he may, by 
incurring debt, so long as it is nob for an immoral 
purpose, lay the estate open to be taken in execu¬ 
tion proceeding upon a deoree for payment of 
that debt, was meant to lay down anything con¬ 
trary to the propositions laid down in the 
previous Privy Council cases referred to in the 
judgment. If a different opinion was intended to 
be taken, it would have been clearly expressed 
particularly a9 the authorities were being relied 
on and tbeir Lordships also intended to clarify 
the law on the question before them. The clarifi¬ 
cation should be deemed limited in ita application 
to the situation that arose in the case before 
them. The propositions laid down in the case, 
therefore, can have no application to a case where 
the property has passed out of the joint family 
and the question is whether the sons can succeed 
merely by saying that the mortgage which 
formed the basis of the decree in pursuance of 
which the property was sold waa without necea- 
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sity and was not for an antecedent debt without 
proving the immoral or illegal nature of the debt. 
This case also is not helpful to us for the decision 
of the main question that arises in this appeal. 

[201 The three other cases relied on by Mr. Ghose 
(51 ALL. 136, A. I. R. (30) 1S43 Bom. 451 and A I.R. 
(34) 1947 Nag. 69) are all cases where there had 
b?en no sale of the property and the property had 
nob passed out of the family. They have also no 
bearing on the question now before ue. 

[2ll In Jahan Singh v. Hardat Singh. 57 ALL. 
357, important authorities bearing on this ques¬ 
tion were examined. In this case joint family 
property was sold in execution of a decree on a 
mortgage executed by the father and it was 
purchased by the mortgagee decree holder. After 
the sale and its confirmation, bub before posses¬ 
sion was delivered to the auction purchaser, the 
3on brought a suit for a declaration that the 
mortgage, on which the decree and the sale had 
taken place, was not binding on the family for 
want of legal necessity. It was held that the son 
could not succeed in his suit without proving 
that the debt was one tainted with immorality: 

“As soon as the joint family property had passed to 
the auotion purchaser by virtue of the sale and it b con¬ 
firmation, then, whether delivery of possession had taken 
place ot not, the property had “passed out of the joint 
family under a sale in execution of a decree” within the 
scope of the rule laid down by the Privy Council in 
Suraj Bansi Koer v. Sheo Pershad Singh, (5 Cal. 148 
P. 0.) and the auotion-purchi3er was entitled to protect 
himself against a suit by the son unless the latter esta¬ 
blished that the debt had been contracted for an immoral 
or illegal purpose; and where the auction purchaser was 
a stranger, it must further be established that he had 
notice of the nature of the debt.” 

The learned Chief Justice referring to Brij 
Narain’s case, (28 Cal. W. N 253) the principal 
authority relied on behalf of the appellants obser¬ 
ved as follows : 

“It s f .ema to me that their Lordships of the Privy 
Council in the case of Brij Narain v. Mangal Pershad 
(28 Cal. W. N. 253 P. C.) were summarising the proposi¬ 
tions of law vhioh followed from the authorities quoLd 
by their Lordships. The case of Bhagbut Pershad Singh 
v. Qirja Koer (15 Cal. 717) which was that of an auction 
purchase in execution of a mortgage decree, was one of 
the oase3 quoted by their Lordships with approval. It, 
therefore, appears to me impossible to infer that their 
Lordships intended to overrulo their o»n previous deci¬ 
sions and intended to lay down that an auction purcha¬ 
ser in execution of a mortgage decree must further 
establish, whether he is stranger or the mortgagee him¬ 
self, that the mortgage debt had been taken for legal 
necessity. In the case beforo their Lo dships, the mort¬ 
gagee had only obtained a decree for sale and bad not 
proceeded to get the property sold, and the sons' suit was 
for the avoidance of the mortgage decree and not for the 
setting aBide of any Court tale. It ia, therefore, still moro 
unlikely that their Lordships would overrule the previous 
decision on the question of auction sales when that point 
was not directly raised in Brij Narain's case (28 C. W, 
.N. 253 P. C ). I am, therofore, of opinion that the case 
decided in Gajadhar Pande v. Jadubir Pande, 47 All. 
122 is in accordance with the rule of law laid down by 
their Lordships of the Privv Council in Suraj Bansi 
Koer's case (5 Cal. 148) and Bhagbut Pershai Singh's 
case and must be followed.'* 


[22] I am in respectful agreement with the 
learned Chief Justice of the Allahabad High 
Court in the interpretation that he placed on 
Brij Narain s case (28 cal. \Y. N. 253 P. C.). 
That case is clearly distinguishable and has no 
application to the case of an auction purchaser 
who has purchased the property in execution of a 
mortgage decree. There is no distinction between 
a secured debt and an unsecured debt so far as an 
auction purchaser is concerned though there is a 
distinction between a stranger purchaser and a 
mortgagee purchaser. In the case of a straDger 
purchaser, the sons must further show that he 
had notice that the debt was tainted with illega 
lity or immorality, whereas in the case of a 
mortgagee purchaser, constructive notice is pre 
sumed and they can succeed against him by! 
merely showing that the debt was either illegalj 
or immoral. The proposition of law laid down in 
57 ALL. 357 is based on the rule enunciated by 
their Lordships in Suraj Bansi Koer v. Sheo 
Prashad Singh (5 Cal. 148 P. C.) and there is 
nothing that was said in Brij Narain s ca r .e 
which would show even remotely that their Lord- 
ships had intended to overrule or differ from the 
view taken in Suraj Bansi's case. All cases in 
which mortgages or mortgage decrees were chal¬ 
lenged by the sons before sales bad taken placo 
in execution of mortgage deorees including 51 ALL. 
136, therefore, are distinguishable. 

[ 23 l The learned counsel for the appellants has 
not been able to cite a single cise in which a son 
was permitted to succeed against an auction pur¬ 
chaser whether the mortgagee himself or a stran¬ 
ger without proving illegality or immorality of 
the debs. In Sugnomal Eirpaldas v. Chuhermal 
Lilaram, A. I. R. (26) 1939 sind 297, the learned 
Judges following the case of Suiaj Bansi Koer, 
(5 cal. 148 P. C ) held that the plaintiff, in the case 
before them, whe was the son and who had failed to 
prove that the father’s debt was for an immoral or 
an illegal purpose could not successfully challenge 
the sale which was complete. The father had 
mortgaged the joint family property. In execu¬ 
tion of the mortgage decree, the property was 
auotioned. As the auction sale was complete, the 
son was not allowed to challenge the sale without 
proving the illegality or the immorality of the 
secured debt. The view taken was the same that 
prevailed in 57 ALL 357. 

[24] The proposition of law recognised in the 
Allahabad and Sind cases may be regarded a3 
firmly established. The law on the point as 
summed up in Mulla’s Hindu Law, Edn. 10, 
S. 294B at pf. : 65 fully supports it. 

[25] There is no proof that the mortgage debt 
in this case was for an illegal or immoral purpose 
The debt existed; it was not shown to have been 
tainted with illegality or immorality. The plain 
tiffs, in these circumstances, could not succeed a- 
held by the Senior Subordinate Judge and we find 
ourselves in full agreement with him on this point. 
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[26] The learned counsel for the appellants has 
also urged that what was sold at the auction was 
no more than the right, title and interest of the 
mortgagors and, therefore, plaintiffs could suoceed 
at least to the extent of their shares in the pro¬ 
perty. No alternative relief was claimed in the 
plaint on this basis. The case set up by the plain¬ 
tiffs was that the property in suit was mortgaged. 
A decree for sale of the property was also passed 
and the property was sold in execution of the 
mortgage decree. There is no suggestion in the 
plaint that the right, title and interest of the 
judgment debtor alone was sold. There was no 
issue on this point. The question was not raised 
even in the grounds of appeal. As held by their 
Lordships of the Privy Council in 17 Ind. App. 11, 
it is a question of fact in each case whether what 
sold was the property itself or merely the right, 
title and interest of the judgment-debtor. It is 
even now conceded that the property in suit 
was mortgaged. The deoree was also for sale of 
the mortgaged property. But it is pointed out 
that the certificate of sale contains the recital 
that the right, title and possession which vested 
with the judgment debtor over the properties 
mentioned in the sch. l has been purchased in 
open sale. The schedule includes the entire pro¬ 
perty in suit. The certificate is in accordance with 
the requirements cf the Civil Procedure Code. 
The description of the property as the right, 
title and interest of the judgment.debtor is con¬ 
sistent with the sale of every interest which the 
judgment.debtor might have sold and does not 
necessarily import that when the father of a joint 
family is the judgment-debtor, nothing is sold 
bub his interest a3 a co sharer. This was the view 
taken by their Lordships of the Privy Counoil in 
the case referred to above (17 Ind. App. li). In 
the light of this decision, even the certificate 
does not help the plaintiffs and if the matter is 
decided on the material now available, the con¬ 
tention cannot prevail. It is, however, more 
appropriate to rule out this contention on the 
ground that it essentially raises a question of fact 
•Jwhich was not raised in the Court below and on 
which we have got no finding from the trial 
Court. If it is allowed to be raised at this stage, 
defendants would be taken by surprise. We, 
therefore, decline to enteitain it. 

[27] For reasons given above the appeal is dis¬ 
missed with costs. 

[ 28 ] Thadani C. J.— I .agree. 

D.B.R, Appeal dismissed. 
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Thadani C. J. and Ram Labhaya J. 

Ramprosad Himmatsingka and another — 
Petitioners v. Shehcmoy Mitra and others — 
Gppo. Parties. 

Civil Revn. No. 90 of 1950, D/- 2-4-1951. 


(a) Civil P. C. (1908), O. 6, R. 17—Scope of R. 17. 

A comparison of O. 6, R. 17 with 8. 53 of the old Code 
'reveals that the powers of the Court to allow amendments 
are much wider under 0. 6, R, 17 than they were under 
8. 53 of the old Code. The proviso to S. 53 that a suit of 
one character stall not be converted into one of another 
and inconsistent character by amendment is conspicuous 
by its omission. The effect of this omission is that, strictly 
speakirg, an amendment introducing anew ground of 
claim or an allegation of fact inconsistent with the 
original pleading may be allowed in proper cases: A.I.R. 
(10) 1923 Nag. 241 and A.I.R. (27) 1940 Pat. 92, Bel. ok. 

[Para 8] 

Anno. Civil P. O., 0. 6, R. 17, N. 1. 

(b) Civil P. C. (1908), O. 6, R. 17—Conversion of 
suit of one character into another. 

0. 6, R. 17 does not expressly or by necessary impli¬ 
cation prohibit absolutely the conversion of a suit of one 
character into a suit of another and inconsistent character. 
But normally such a conversion of the oharaoter of the 
suit is not to be permitted. The matter is entirely in the 
discretion of the Court and it would not be expedient to 
lay down any inflexible or rigid rule on the point. 

[Para 6] 

Anno. Civil P. C., 0. 6, R. 17, N. 3. 

(c) Civil P. C. (1908), O. 6, R. 17 _ Fundamental 
character of suit. 

An amendment must not alter the fundamental charac¬ 
ter of the suit. The expression fundamental character of 
suit refers to the foundation on which the suit is based 
and not the prayer in the plaint. A.I.R. (20) 1933 Rang. 
247, Foil. [Para 9] 

Anno. Civil P. C., 0. 6, R. 17, N. 3. 

(d) Civil P. C. (1908), O. 6, R. 17-Events occurr¬ 
ing after institution of suit—Amendment of plaint. 

Where events occur after the institution of the suit 
the Court has the power to allow amendment of the 
plaint in proper cases even though the amendments 
asked for may involve addition of fresh causes of aotion 
particularly when the fundamental character of the suit 
is not altered. Thus, where an event has occurred after 
the institution of the suit adding to the rights of the 
plaintiffs who are in a position to olaim fresh reliefs 
which were not open to them when they instituted the 
suit and the new cause of action whioh the event, 
happening after the institution of the suit, may be said 
to have given rise to, leaves the essential character of 
the suit unaltered, the amendment is not open to objec¬ 
tion. A. I. It. (33) 1946 Pat. 429; A. I. R. (33) 1946 Mad. 
497; A. I. R. (37) 1950 Mad. 32; A. I. R. (13) 1926 Mad. 
6, Eel on. A. I. R. (9) 1922 P. C. 249; A. I. R. (18) 1931 
Lah. 595 and A.I.R. (9) 1922 Cal. 255, Disting. [Para 13] 
Anno. Civil P. C., 0. 6, R. 17, N. 12, Pt. 19. 

S. K. Ghose and P. Chaudhuri — for Petitioners, 
S. M. Lahiri and N. M. Dam—for Oygo, Parties. 

Cases referred to: — 

(Arranged in order of Ccuris, and in the Courts 
chronologically. List of foreign cases referred to comes 
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Ram Labhaya J. —This petition of revision 
is directed against an order of the Subordinate 
Judge, L. A. D.« dated the 29th May 1950 by which 
he allowed an amendment of the plaint and also 
acoepted the amended plaint. Defendants l and 
2 are the petitioners. They assail the validity of 
the order by this petition under S. 115, Civil 
P. C. and also under Art. 227 of the Constitution 
of India. 

[2] There were 6 defdt3, in the case. Land 
measuring 18 B. 3 K. 2L. described in Schedule 
A attached to the plaint belonged to defendants 3, 

4 and 5 and in equal shares. These defdts. are 
brothers. Defendant No. 6 purchased some land 
out of the share of defendant 4. After the sale 
transaction, he instituted a suit for partition and 
separate possession of the share purchased by him 
in the Court of the Special Sub-Judge, A. V..D. 
Defendants 3, 4 and 5 of the present litigation 
were the defendants in the partition suit. In the 
oourse of this litigation, the learned Subordinate 
Judge issued a temporary injunction against the 
defdts. (now defdts. 3-5) on 6 6-1947 restraining 
them from alienating or otherwise disposing of 
any portion of the property involved in the suit 
until further orders of the Court. Defendant 5 
was entitled to 6 B. 1 K. 2/3L, of the land of Sche¬ 
dule A. Before 30-8-1949 he had sold about 1 K. 
II L out of his share. On 30 8 1918 his share wa9 
to the extent of 5 B. 4 K. 9f L. By reason of the 
injunction issued in the partition oase, he could 
not sell away his share on 30-8-1948 as the suit 
was till pending and the injunction against him 
was subsisting. He, however* entered into an 
agreement with the plaintiffs to sell to them the 
remaining portion of his share of the land measur¬ 
ing 5 B. 4 K. 2§Cj. for Rs. 12,000. At the time of 
the execution of the agreement, he received Rs. 
6,000 as part payment of the price. The plaintiffs 
alleged that they got formal possession of the 
property al30 at the time of the agreement. This 
agreement provided that the sale deed in favour 
of the plaintiffs would be executed and registered 
within 6 months from the date of the final dis¬ 
posal of the partition suit pending in the Court 
of the Speoial Sub Julge. It was at that time the 
balance of the consideration was also to be paid 
to defendant 5. 

[ 3 ] On 23-11-1948, defendants 1 and 2 got a 
sale deed executed by defendant 5 in their favour. 
The deed purported to oonvey 5 bighas of land 
out of his share to the two defdts. (defdts. 1 and 
2 ) for a consideration of Rs. 10,000. 

[4] Plaintiffs’ case as put in the original plaint 
wai that the sale deed in favour of defdts. 1 and 
2 was the result of a conclusive arrangement and 
that it was without any consideration. It was 
also alleged that defdts. 1 and 2 were fully aware 
of the agreement of sale in plaintiffs’ favour and 
also of the injunction by which defdt. 5 was pro¬ 
hibited from alienating the land. Defendants 1 


and 2 tried to obtain permission for sale but they 
did not sucoeed in this move. On these facts it 
was claimed that the sale in favour of defendants 
1 and 2 was not valid and it did not confer any 
right or title in the land on them as against the 
rights which the plaintiffs had. The sale was 
challenged as illegal and void and as, according 
to the plaintiff, it cast a cloud on their title un¬ 
der the agreement, they prayed for a declaration 
that defendant 5 was under an obligation to sell 
5B. 3K. S§L. of land to the plaintiffs under the 
agreement dated 30-8-1948 within 6 months from 
the date of the final disposal of the partition suit 
and that defdts. 1 and 2, being the purchasers 
with notice of the plaintiffs' earlier agreement, 
were also bound by the contract of sale in plain¬ 
tiffs’ favour. The declaration prayed for wa3 
further to include the relief that the sale deed in 
favour of defdts. 1 and 2 was void. In addition to 
the declaratory relief an injunction was sought 
for against defdts. 1, 2 and 5 restraining them 
from acting on the sale in favour of defendants 1 
and 2 until the final disposal of the suit. 

[5] Defendants were summoned ; they put in 
their written statement and issues were also 
framed. The partition suit in the Court of the 
Special Sub Judge was disposed of on 4-2-1949. 
On 6 4-1950, defendant 5 executed a registered 
deed of sale in favour of the plaintiffs in respect 
of land allotted to him in the partition case. It 
is alleged that this sale-deed was executed in 
pursuance of the agreement of sale and that at 
the time of sale defendant 5 got the balance 
of the consideration due to him. On 29 5-1950, 
plaintiffs applied for amendment of the plaint on 
the allegation that after the disposal of the par¬ 
tition suit, defendant 5 executed a registered 
conveyance in favour of the plaintiffs and gave 
them actual possession instead of formal posses¬ 
sion that they had before. The alleged sale in 
favour of the plaintiffs is the only additional 
fact stated in tho amended plaint. This appa¬ 
rently is a development that came after the 
institution of the suit. As a result of this develop¬ 
ment, subsequent to the institution of the suit, 
the plaintiff's claimed a declaration of title with 
respect to the land conveyed to them by sale- 
deed dated 5-4-1950. Formorly, they had asked 
for a declaration that they would be entitled 
to obtain a conveyance within 6 months after 
the disposal of the partition suit. The second 
relief claimed in the amended plaint is for a 
permanent injunction restraining defendants 1 
and 2 from interfering with the possession of the 
plaintiffs. 

[6] The learned Subordinate Judge allowed the 
amendment prayed for. In his view the amend¬ 
ment asked for did not prejudice the defendants 
in any way. It was necessary for the purpose of 
determining the real question in controversy be¬ 
tween the parties and for avoiding multiplicity 
of litigation. He also noticed that the amend- 
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ment became necessary by reason of an event 
happening after the institution of the suit. 

[73 The learned counsel for the petitioners has 
urged that the trial Judge has acted illegally and 
with material irregularity in the exercise of 
his jurisdiction inasmuch as in permitting the 
amendment sought for he transgressed the recog¬ 
nised rules of procedure governing amendments. 
He pointed out that the amendment changes the 
character of the suit and for all practical pur¬ 
poses substitutes one cause of action for another. 
The amendment, theiefore, is not in consonance 
with the spirit of o. 6, R. 17, Civil P. C. 

[8] Order 6, B 17 corresponds to 8. 53 of the 
old Code. Under s. 53 the plaint could at the 
discretion of the Court at, or at any time before 
the settlement of issues, be returned for amend¬ 
ment on grounds specified in the section. It 
could also be amended by the Court at, or any 
time before judgment. But neither the party nor 
the Court could amend the plaint so as to con¬ 
vert a suit of one character into a suit of another 
and inconsistent character. Order 6, R. 17, which 
takes the place of s. 53 provides that the Court 
may at any stage of the proceedings allow either 
party to alter or amend his pleadings in such 
manner and on such terms as may be just. This 
is the first part of the rule. Under this part the 
Court has very wide discretion to allow amend¬ 
ments of pleadings in such manner and on such 
terms which the Court may deem just. The 
second part of the rule provides that all such 
amendments shall be made as may be necessary 
for the purpose of determining the real questions 
tin controversy between the parties. A compari- 
json of R. 17 with s. 53 of the old Code reveals 
that the powers of the Court to allow amend- 
ments are much wider under o. 6, R. 17 than 
they were under 3. 53 of the old Code. The 
proviso to 9. 53 that a suit of one character shall 
[nob be converted into one of another and incon- 
sisteijt character by amendment is conspicuous 
by its omission. The effect of this omission is 
that, strictly speaking, an amendment introduc¬ 
ing a new ground of claim or an allegation of 
fact inconsistent with the original pleading may 
be allowed in proper cases. In the exercise of 
this wider power, Courts have allowed amend¬ 
ments which would not have been permissible 
under S. 53 of the old Code. In Sheo Narayan 
v. ham Prasad, A. I. R. (10) 1923 Nag. 241, a suit 
for recovery of the sum of money due cn settle¬ 
ment of accounts of a dissolved partnership was 
allowed to be amended by the substitution of 
a claim for accounts of a dissolved partnership. 
The character of the suit was changed, yet 
the amendment was allowed. In Kubad Mia v. 
Guhi Mia, A. I. R. (27) 1910 Pat. 92, it was re¬ 
cognised that the Court had the power to allow 
by amendment a suit for specific performance of 
a contract to be converted into a suit for damages 
for breach of the contract, if it did not cause 
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injustice to the other side and if the amendment 
was asked for at an early stage. There are other 
instances in which amendments have been allow¬ 
ed even though the character of the suit was 
changed. But it must be conceded that though 
O. 6, R. 17 does not expressly or by necessary 
implication prohibit absolutely the conversion of 
a suit of one character into a suit of another 
and inconsistent character, normally such a con¬ 
version of the character of the suit is nob to be 
permitted. The matter is entirely in the discre¬ 
tion of the Court and it would nob be expedient 
to lay down any inflexible or rigid rule on the 
point. 

[9] This leads us on to the question whether there 
has been any change in the character of the suit 
by the amendment of the plaint. The basis of 
the olaim in the original plaint was an agree¬ 
ment of sale in plaintiffs' favour. That agreement 
formed the foundation of the rights claimed. 
As there was no conveyance in plaintiffs’ favour, 
they could merely ask for a declaration that 
they would be entitled to demand specific per¬ 
formance of the agreement of sale according to 
the terms of the agreement. As a consequential 
relief they asked for a oertain injunction. What¬ 
ever relief was claimed was against defendants 
1, 2 and 5. Defendant 5, according to the plain¬ 
tiffs, was under a legal obligation to specifically 
perform the agreement of sale. As defendants l 
and 2 had obtained a sale-deed in their favour, 
the relief was claimed against them too. It was 
pleaded that they were as much bound by the 
agreement of sale as defendant 5. During the 
pendency of the suit, a conveyance was executed 
by defendant 5 in favour of ihe plaintiffs. The 
agreement of sale was thus specifically performed 
by defendant 5. Bub this did Dob dispose of the 
controversy as to the rights of the plaintiffs under 
the agreement of sale qua defendants 1 and 2. 
They could still say that the conveyance in 
plaiutiffs’ favour had no effect on their title. The 
decision of the dispute between the plaintiffs 
and defendants 1 and 2 depended on the validity 
and binding character of the agreement of sale 
and the circumstances surrounding the sale-deed 
in favour of defendants l and 2. In the absence 
of any legal bar to the plaintiffs' claim they 
would have succeeded if they could show that 
they had a binding agreement of sale in their 
favour and the conveyance in favour of defen¬ 
dants 1 and 2 was either with notice of their 
agreement or that it was otherwise void. The 
conveyance in plaintiffs* favour does not at all 
alter the situation. It does not improve their 
title. It merely entitles them, on the basis of 
the conveyance in their favour, to ask for a 
different relief. For obblining the new relief even, 
they have still to prove the validity of their 
agreement of sale and the oircumstances on which 
they contend that the sale deed in favour of 
defendants has no effect on the rights conferred 
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•on them by the agreement of sale. It will thus 
appear that the character of the suit has not 
been changed. Its basis remains the same. The 
questions of fact and law that were raised in the 
original plaint are all there now and if the plain- 
tiffs succeed in proving the conveyance in their 
favour in addition to the fact3 alleged in the 
original plaint, they will be entitled to a different 
relief, viz., a declaration of tiffe to the land 
itself. The consequential relief for an injunction 
also will undergo some change. It may also be 
said that a new cause of action has been added. 
But it is possible to add a fresh cause of action 
and to alter the relief without changing the 
character of the suit. The change in this case, if 
any, is surely of not such a fundamental or even 
substantial character that it may be said that it 
violates the recognised rule according to which 
amendments may not as a general rule be allowed 
which converts a suit of one character into a Buit 
of another and inconsistent character. There is 
again absolutely no basis for saying that any new 
character that the suit may have assumed if at 
all is inconstent with the character of the suit a3 
laid in the first instance. As held by Baguley J. 
in Chettyar E. K. S. Firm v. Maungmin Maung, 
A. I. R. (20) 1933 Rang 247, what an amendment 
must not alter is the fundamental character of the 
suit which expression refers to the foundation 
on which the suit is based and not the prayer in 
the plaint. Judged by this test, the amendment 
does not introduce any change in the funda¬ 
mental character of the suit. 

[10] In Thakur Mahto v. Jago Eaer, A. I. R. 
(33) 1946 Pat. 429, a reversioner brought a suit to 
set aside a mortgage executed by a widow against 
the widow and her mortgagees. After receiving 
summons the widow conveyed the property to 
several vendees. Plaintiff applied for amend¬ 
ment of the plaint by adding the allegations that 
the sale deed had been brought into exi3tenoa by 
the vendees in conspiracy with the original 
defendants. He also asked for leave to add the 
vendees as defendants. The amendment was 
allowed. A petition of revision against the order 
allowing the amendment was dismissed. Sinha J. 
who delivered the judgment, observed as follows : 

“The most important principle governing amend¬ 
ment of plaint was that amendments should be allowed 
if by doing so multipliaity of suits might be avoided. In 
this case that condition is entirely fulfilled. It cannot be 
said that by allowing the amendment, the lower Court 
has allowed the nature cf the suit to be changed or has 
allowed one cause of action to be substituted for another. 
The utmost that can be said against the order passed by 
the Court below allowing the amendment is that it has 
the effect of allowing the plaintiffs to add certain more 
causes of action to the original one. But &3 already indi¬ 
cated all these causes of action are allied to one another 
on the allegations made by the plaintiffs, namely, that 
all these transactions have -been brought about as a 
result of a conspiracy amongst the defendants.” * 

This case is a clear authority for the proposition 
that in oertain oases a fresh cause of action may 
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be added and such addition would not neces¬ 
sarily alter the character of the suit. 

[11] In Bhimudu v. Pitchayya, a.i.r. (33) 1946 
Mad. 497 plaintiff’s case in his original plaint was 
that he was adopted by his uncle deft. 1 who on the 
advice of his daughter was attempting to alienate 
the properties belonging to the joint family of 
the plaintiff and deft. l. The relief asked for 
was, the partition of his share and separate posses¬ 
sion thereof. After the institution of the suit 
deft. 1 died. His widow and -daughter were 
brought on record. They set up a will in their 
favour and claimed the entire properties. By 
reason of the death of deft. 1 and in view of the 
will set up, the plaintiff sought to amend the 
plaint by asking for possession of the entire 
properties and for declaration that d9fdts. 3 and 
4 had no right to the properties and the will set 
up by them was not genuine. It was held that 
the statutory test for determining whether the 
amendment of the pleadings should be allowed 
was whether the alteration of the pleadings 
or the amendment thereof that is asked for 
is just or whether it is necessary for the pur¬ 
pose of determining the real question in contro¬ 
versy between the parties, though under the 
guise of alteration or amendment of the pleadings, 
a party should not be allowed to substitute one 
cause of action for another or to change the sub¬ 
ject matter of the suit. On the facts of the case 
it was found that the necessity for the amend¬ 
ment arose out of the circumstance, namely, the 
death of defendant 1, which happened after the 
institution of the suit. But this circumstance did 

not change the real foundation of the claim 
which was the alleged adoption. The fact that the 
claim to joint possession advanced in the origi¬ 
nal plaint was abandoned and in the amended 
plaint possession was claimed on the basis that 
plaintiff was out of possession was regarded as a 
necessary or just development of the origiual 
case and the finding arrived at was that there was 
no. alteration of the fundamental character of the 
suit; nor had one cause of action been substitu¬ 
ted for another. 

[12] In Gopala Krishna Murthy v. Sreedhara 
Rao, A. I. R. (37) 1950 Mad. 32, it was reoogni- 
sed that if by reason of the subsequent events 
certain rights accrue to the plaintiff, he would be 
entitled to claim relief under those rights by 
amendment. In Appalasuri v. Kannamma Nayu- 
ralu, A. I. R. (13) 1926 Mad. 6, it was held that 
events that happened after the institution of 
the suit including those that add to the title of 
the.plaintiff, may be taken notice of. The pro¬ 
position, however, was qualified by the observa¬ 
tions that the discretion in favour of allowing 
amendment ought not to be exercised even in such 
cases if there is a chango of jurisdiction, when 
there is a great delay in making the application 
and may not be exercised if a fresh enquiry on 
other facts is necessary. Whon these features do 
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not exist, the amendment, as a general rule, may 
be allowed to avoid multiplicity of proceedings. 

[13] It seems to me that these authorities 
enunciate law which may be regarded as settled. 
The cases cited before us disclose no divergence. 
When therefore events occur after the institution 
of the suit the Court has the powers to allow 
amendment of the plaint in proper cases even 
though the amendments asked for may involve 
addition of fresh causes of action particularly 
when the fundamental chiracter of the suit is 
not altered. Judged by this test the amendment 
allowed was permissible. An event has occurred 
after the institution of the suit. It adds to th9 
rights of the plaintiffs. They are in a position to 
claim fresh reliefs which were not open to them 
when they instituted the suit. The new cause of 
action which the event, happening after the ins¬ 
titution of the suit, may be said to have given 
rise to, leaves the essential character of the suit 
unaltered and therefore the amendment is not 
open to objection on this score. 

[ 14 ] The second contention raised is that it is 
not permissible to allow a party to substitute one 
distinct cause of action for another or to change 
the subject matter of the suit. This proposition 
was laid down in Ma Shwe My a v. Maung Mo - 
Hnaung , A. I. R. (9) 1922 P. 0.249. Lord Buckmas- 
ter in delivering the judgment of their Lordships 
of the Privy Council observed as follows: 

“All rules of Courts are nothing but provisions inten¬ 
ded to secure the proper administration of justice, and 
it is therefore essential that they should be made to 
serve and be subordinate to that purpose so that full 
powers of amendment must be enjoyed and should 
always be liberally exercised but none.heless no power 
has been given to enable one distinct cause of action to 
be substituted for another, nor to change, by'amendment, 
the subject matter of the suit,” 

These observations were relied on in Jiwanmal 
v. Allah Jawaya , A. I. R. (18) 1931 Lah. 695. Both 
these cases were relied on by Mr. Ghose. No one 
has any quarrel with the proposition of the law 
laid down in the Privy Council case and relied 
on by Tek Chand J. in the Lahore case. But these 
cases have no application to the facts of the case 
before us. The subject matter of the suit remains 
the same even after amendment. There is no 
ohange in it. Nor is there any substitution of a 
cause of action distinct from that set up in the 
original plaint. The basic cause of action was the 
agreement. The execution of the conveyance 
would confer on the plaintiffs no right indepen¬ 
dently of the agreement of sale. The basis of the 
claim still is the original agreement. The execu¬ 
tion of the conveyance in plaintiff’s favour in 
pursuance of the original agreement of sale again 
cannot be regarded as a distinct cauBe of action 
which has nothing to do with the previous one. 
Besides, their Lordships of the Privy Council and 
the learned Judges of the Lahore High Court 
were not dealing with the question that arises 
before us. There were no developments in those 


cases subsequent to the institution of the suit. 
These authorities, therefore, are not helpful. 

[15] Mr. Ghose also relied on Gyanendra Nath 
v. Pores Nath, 26 Cal. W. N. 73. This case is also 
distinguishable on facts. In this case plaintiffs 
originally sued for damages and injunction againsk 
the defendant and then asked for leave to amend 
the plaint so as to convert the suit into one for 
declaration of title and then further by another 
amendment prayed for recovery of possession if 
in the opinion of the Court they are found to be 
out of possession. It was held that the limitation 
applicable to the claim for damages being 3 years 
and that for declaration of title 6 years, the 
second amendment ought not to have been allow¬ 
ed as its effect was to enlarge the period of 
limitation to 12 years from the date of the dis¬ 
possession and to take away from the defendant 
his right to defeat the suit as originally framed 
on the ground of limitation. It was further found 
that the amendment altered the nature of the 
suit and that it also appeared from evidence that 
there was no bona fides on the part of the plaintiff. 

[I6l I think this case has no bearing on the 
point before us. The contention raised by the 
learned counsel for the petitioners must be re¬ 
pelled for reasons given above. We find no basis 
for holding that the learned Sub Judge acted 
illegally or with material irregularity in the 
exercise of his jurisdiction. His order does not 
violate any recognised rule of procedure govern¬ 
ing amendments. The order advanoes substantial 
justice by avoiding multiplicity of proceedings. 
The amendment was also necessary for determi¬ 
ning the real question in controversy between 
the parties. The petition of revision, in these 
circumstances, must fail and is dismissed with 
costs. 

[ 17 ] Thadani C. J.—I agree. 

7.5 B. Revision dismissed. 
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Rameswar Bartia—Appellant v. The State. 

Criminal Supreme Court Appeal No. 3 of 1951, D/• 
1-8-1951. 

Constitution of India, Art. 134 (1) (c) — Criminal 
case—Appeal to Supreme Court — Certificate of fit¬ 
ness, 

A certificate under Art. 134 (1) (o) for appeal to the 
Supreme Court was granted In this orimiDal oase on the 
ground that the Magistrate who tried the oase, was dis- 
qualified from trying the case by reason of the provisions 
of S. 556, Criminal P. C. The Magistrate who tried the 
ease, was the person who granted sanction under S. 38, 
Assam Foodgrain3 Control Order, 1947, for the prosecu¬ 
tion of the aocuBed under 8. 7 (1), Essential Supplies 
(Temporary Powei-3) Act, 1946, for the contravention of 
the provisions of Bs, Sand7, AssamFoodgrains Control 
Order 1947. t Para 

S. M. Lahiri and N. M. Dam- for Appellant', R. K, 
Qoswami, Qovt, Advocate (Jr.)—for the State . 
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Cas« referred to :— 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign oases referred to comes after 
the Indian Cases.) 

(’48) 52 Cal. W. N. 325: (A.I.R. (35) 1948 P.C. 82: 49 Crl. 


L. Jour. 261.) [Pra. 7,8. 

(’51) Ori. Ref. No. 1 of 1951 (Assam). [Pr. 1] 

(’93) 20 Cal. 857. [Pr. 7] 

(’96) 23 Cal. 328. LP*. 7] 


Thadani C. J. —We have before us an applica¬ 
tion under Art. 184 (l) (c), Constitution of^India, 
asking this Court to certify that the case in 
•which the petitioner’s sentence was enhanced by 
this Court in criminal Reference No. l of 1951, is 
a fit case for appeal to the Supreme Court. 

[2] The petitioner Rameswar Bhartia was con¬ 
victed by Mr. C. K. Bhuyan, Magistrate of 
Lakhimpur District, under s. 7 (l), Essential 
Supplies (Temporary Powers) Act, 1946 (Act XXIV 
[24] of 1946) for contravention of the provisions of 
ss. 3 and 7, Assam Foodgrains Control Order, 
1947, and sentenced to pay a fine of Rs. 50, or, in 
default, to undergo rigorous imprisonment for 
one month. The Distriot Magistrate of Lakhim¬ 
pur made a reference to this Court for enhance¬ 
ment of the petitioner’s sentence as he was of the 
opinion that the sentence was "grossly and mani¬ 
festly inadequate." In due course, the reference 
was heard by this Court, which, by its order, 
dated 1-6-51, accepted the reference and enhanced 
the petitioner’s sentence to one of rigorous im¬ 
prisonment for six months and ordered him to 
pay a fine of Rs. 1000, or, in default, to undergo 
further R. I. for 2 months. 

[3] Mr. Lahiri for the petitioner has raised 3 
points, on the strength of which he invites U3 to 
certify that the case is a fit one for appeal to the 
Supreme Court. 

(i) According to Mr. Lahiri, the Magistrate 
Mr. C. K. Bhuyan, who tried the case, was dis- 
qualified from trying the case by reason of the 
provisions of S. 656, Criminal P. C., as illustrated 
by the Illustration to that section. He points out 
that Mr. C. K. Bhuyan who tried the case, was 
the person who granted sanction under S. 38, 
Assam Foodgrains Control Order 1947, for the 
prosecution of the petitioner under s. 7 (l),Essential 
Supplies (Temporary Powers) Act, 1946, for the 
contravention of the provisions of ss. 3 and 7, 
Assam Foodgrains Control Order), 1947. 

(ii) That Mr. C. K. Bhuyan was not a Director 
within the meaning of the word 'Director’ men¬ 
tioned in sub cl. (3) of s. 2, Assam Foodgrains 
Control Order, 1947. 

(iii) That there is no proof of mens rea and 
that the plea of‘guilty’ entered by the petitioner 
does not, in law, amount to a plea of'guilty.' 

At the very outset, we wish to state that none 
of these three points was raised either at the trial 
or before us when Mr. M. N. Roy who then ap¬ 
peared for the petitioner to show cause against 
the Rule for enhancement of the petitioner’s 
sentence. Under cl. (6) of s. 439 (l), Criminal P.C., 


the petitioner’s advocate, Mr. M. N. Roy, was 
entitled to show cause against the petitioner’s 
conviction while showing cause against the Rule. 
Mr. Roy did nob avail himself of the right. 

[ 4 ] The question for our consideration arises— 
whether, for the purposes of a certificate under 
Art. 134 (l) (c), Constitution of India, we can giv6 
effect to any of the points now raised by Mr. 
Lahiri and certify that the case is a fit one for 
appeal to the Supreme Court. Mr. Lahiri has 
urged that if on the face of the record it appears 
that Mr. C. K. Bhuyan was disqualified from 
trying the case, having himself sanctioned the 
prosecution, the trial must be regarded as void, 
and, as this Court has no jurisdiction to review 
its order enhancing the petitioner’s sentence, 
there are only 2 remedies open to the petitioner, 
namely, (l) either to apply to this Court for a 
certificate under the provisions of Art. 134 (l) (c), 
Constitution of India, or { 2 ) to apply to the 
Supreme Court for special leave. 

[5] In disposing of the present application, I wish 
to express no opinion as to the second point raised 
by Mr. Lahiri for the short reason that it involves 
investigation into a question of fact, whether Mr. 
C. K. Bhuyan was, in fact, the D. C. of Lakhim¬ 
pur on the date he sanctioned the prosecution of 
the petitioner. It was conceded by Mr. Lahiri 
that if Mr. C. K. Bhuyan was the D. C. on the 
material date, he would be regarded as a Director 
within the meaning of sub cl. ( 3 ) (a) of S. 2, 
Assam Foodgrains Control Order, 1947, having 
regard to the fact that all Deputy Commissioners 
in Assam have been notified as Directors for the 
purposes of the Assam Foodgrains Control Order, 
1947. 

[6] As to the third point, the petitioner has 
admitted in his examination under 8. 342, Crimi¬ 
nal P. C., that he was in possession of foodgrains 
in excess of the quantity permitted by law. His 
case was that he did not know that a licence 
was required. This statement, Mr. Lahiri argues, 
is a statement amounting to absence of mens rea. 
I am unable to agree with this contention. What 
the accused has pleaded in his examination is 
ignorance of the law, and not absence of mens 
rea. The plea of ‘guilty’ entered by the petitioner 
after a charge had been framed against him was 
an absolute plea of guilty and is not affected by 
the statement of the petitioner made in his exa¬ 
mination under S. 342, Criminal P. C., pleading 
ignorance of the law. 

[7] As regards the first point, however, I cannot 
see how I can decline to certify that this is a fib 
case for appeal to the Supreme Court, if I think 
as I do that there is considerable force in the 
contention that the petitioner’s trial was void 
having regard to the provisions of S. 556, Crimi¬ 
nal P. C. Mr. Lahiri has pointed out that the 
sanction required to be given by a Director before 
a prosecution oan be instituted for the contraven¬ 
tion of the provisions of the Essential Supplies 
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(Temporary Powers) Act, 1946, is not to be re¬ 
garded as a mere automatic formality on the part 
cf the sanctioning authority, but a serious res¬ 
ponsibility which he must discharge after direct¬ 
ing his mind not only to the facts constituting the 
alleged contravention, but to other factors to 
which reference has been made by their Lord- 
ships of the Privy Council in the case reported in 
Gokulchand Dtvarkadas v. The King , 52 C. W. N. 
325. In other words, Mr. Lahiri contends, that 
although Mr. C. K. Bhuyan was exercising his 
statutory powers as to the granting of sanction, 
he has never-the.les3 directed the prosecution of 
he petitioner within the meaning of the Illustra¬ 
tion to S. 556, Criminal P. C. Mr. Lahiri has 
referred us to a decision of the Calcutta Hifh 
Court reported in Sudhama Upadhya v. Queen 
Empress. 23 Cal. 328, in which the learned Judges 
observed : 

‘“That a disqualifying interest may result from a purely 
cuicial connection with the initiation of criminal proceed- 
mgs seeme to be clear, and the same view was taken in 
‘he case of Oirisli Chunder v. Queen Empress , 20 Cal. 
8 37, in which the Magistrate, as in the present case, took 
an active part in forwarding the police inquiries and 
collecting evidence against the accused. The learned 
Judges who dealt with the case in this Court, quashed the 
convictions on that ground, observing in course of their 
judgment “He (the Magistrate) may also, we think, be 
said to have been personally interested in them (the pro¬ 
ceedings), for, the word ‘personally’’ in 8. 555 does not, 
we think, mean merely ‘privately interested’ or ‘interest¬ 
ed as a private individual’, but includes such an inteiest 
as the District Magistrate must in this ease have had in 
the conviction ol the accused. . . It was, however, con¬ 
tended that, granting the disqualification of the Assis¬ 
tant Magistrate, w r c were precluded under the provisions 
of S 537 of the Code from setting aside his order unless it 
were shown that a failure of justice had resulted from his 
being personally interested in the casj. We do nob think 
that this ointention is sustainable. The saving provisions 
of S. 537 extended only to the orders and so forth of 
Courts of competent jurisdiction, and, in our opinion, a 
Magistrate who inclines to a personal dis jualifioation is 
forbidden by law to try a particular case, though he may 
be authorired generally to try cases of the same class, 
cannot be said with respect to that case to be a Court of 
competent jurisdiction. Section 537 has, therefore, in our 
opinion, no application to the present case, and it must 
be dealt with on the footing of its having been tried by a 
Court which, for want of jurisdiction, was incompetent to 
deal with it.” 

It is true that the facts of the cise before us are 
different from the facts present before the learned 
Judges of the Calcutta High Court. But I think 
the principle applies. 

[8] As to the implications oE a sanction, their 
Lordships of the Privy Council in Sudhama 
Upadhya v. Queen Empress , 62 c. w. N. 325 , 
observed : 

“The sanction to prosecute is an important matter; it 
constitutes a condition precedent to the institution of 
the prosecution, and the Government have an absolute 

discretion to grant or withhold their sanction: they are 

not. as the High Court seem to have thought, concerned 
merely to see that the evidence discloses a prim a facie 
ca3e against the person sought to be prosecuted; they can 
refuse sanction on any ground which commends itself to 
them, for example, that on political or economic grounds 
they regard a prosecution a3 inexpedient. Looked at as a 
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matter of substance, it Is plain that the Government 
oannot adequately discharge the obligation of deciding 
whether to give or withhold a sanction without a know- 
ledge of the facts of the case. Nor in their Lordships' 
view, is a sanction given without reference to the facts 
constituting the offence, a compliance with the actual 
terms of cl. 23. Under that clause, sanction has to be 
given to a prosecution for the contravention of any of the 
provisions of the Order. A person could not bo charged 
merely with the breach of the particular provision of the 
Order; he must be charged with the commission of certain 
acts which constitute a breach; and it is to that prosecu¬ 
tion—that is, for having done acts which constitute a 
breaoh of the Order—that the sanction is required.” 

[9] Applying these observations to the facts 
before us, it seems to me that in granting sanc¬ 
tion, Mr. C. K. Bhuyan did a great deal more 
than merely exercise his statutory powers. For 
all practical purposes, he directed the proseoution 
of the petitioner within the meaning of the Illus¬ 
tration to S. 556, Criminal P. C., Mr. Lahiri’s con¬ 
tention that in these ciroumstances the petitioner’s 
trial was void within the meaning of S. 530 (p), 
Criminal P. C., appears to be deserving of con¬ 
sideration, and the appropriate Court which can 
give effect to this contention, if it is eound, is the 
Supreme Court. Had this aspect of the case been 
brought to our notice when we were hearing the 
Rule for enhancement of the sentence, I might 
well have considered the question of a re-trial of 
the petitioner. It is from this point of view that 
I regard the case as a fit one for appeal to the 
Supreme Court. I would accordingly certify that 
this is a fit case for appeal to the Supreme Court. 

[10] Ram Lahhaya J,— I agree. 

V.S.B. Application allowed. 


A. I. R. (39) 1952 ASSAM 16 (C. N. ?) 

RAM LABHAYA, J. 

Gathibar Barua, and another Petitioners v. The 
State. 

Criminal Revn. No. 69 of 1950, D/- 24-8-1950. 

Criminal P. C. (1898), S. 423 (1) (b) — “Not so 
as to enhance the same.’’ 

Where the accused was sentenced by the trial 
Ct. to undergo rigorous imprisonment for 2 months 
and a fine of Rs. 50 and in default of payment of 
fine to undergo rigorous imprisonment of one month 
and Sessions Judge in appeal reduced the sentence 
of imprisonment to the term already undergone 
but enhanced the amount of fine to Rs. 300/- and 
directed that in default of payment of fine the 
accused shall undergo rigorous imprisonment for 
two months. 

* Held’ that the sentence passed by the Sessions 
Judge was not justified in law and must be suitably 
modified. (The fine was reduced to Rs. 100/- and 
in default of payment, the accused was to undergo 

rigorous imprisonment for one month only.) 

(Paras 2, 3) 

Anno: Cl*. P. C. S. 423, N. 33. 

J. C. Sen, for Petitioners. 

ORDER: This petition of revision is directed 

against the order of the learned Sessions Judge, 
U.A.D., dated the 6th April 1950 by which he con¬ 
firmed the convictions of the petitioners under Ss. 
325 and 324, I.P.C., respectively. He maintained 
the sentence passed on Muhidhar. But, in the 
case of Gathihar the sentence was altered. This 
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petitioner was sentenced to undergo R. X. for 2 
months and a fine of Rs. 50/-. In default of pay¬ 
ment of fine, he was further ordered to undergo 
R.I., for one month. The learned Sessions Judge 
reduced the sentence of imprisonment to the term 
already undergone and enhanced the amount of 
fine to Rs. 300/-. He directed that in default of 
payment of fine of Rs. 300/-, he shall undergo R.I. 
for two months. 

(2) The validity of the convictions has not been 
challenged before me. In fact the only point argued 
is that the sentence in the case of Gathibar was 
for all practical purposes enhanced. It is pointed 
out that in enhancing it the learned Sessions Judge 
has exceeded his jurisdiction. The contention, I 
am afraid, must prevail. The effect of the order 
is that the petitioner will have to undergo R.I., to 
the extent to the term undergone plus two months 
in case of default of payment of fine, while accord¬ 
ing to the sentence passed on him by the trial 
Court the imprisonment in default of payment of 
fine was for one month only. The sentence passed 
by the learned Sessions Judge, therefore, is not 
justifiable in law and must be suitably modified. 

(3) I therefore order that the sentence of im- 

I prisonment passed on Gathibar shall be limited to 
the period already undergone. The fine is reduced 
to Rs. 100/-, in default of payment of fine, he shall 
undergo R.I., for one month only. The sentence 
passed on Muhidhar shall stand. 

(4) The petition is allowed to the extent indicated 
above. 

D.H. Order accordingly. 
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THADAN1 C.J. and RAM L ABHAYA J. 

Ghanakanta Kataki and another. Appellants 
v. The State. 

Criminal Appeal No. 29 of 1950, D/- 23-8-1950. 

Penal Code (1860), S. 34 — Scope and ap¬ 
plicability — Trial for murder — Judge fail¬ 
ing to draw attention of Jury to evidence on 
common intention — Misdirection — Criminal 
P. C. (1898), S. 297. 

The facts of a given case if it is sought to 
apply S. 34, Penal Code, to them are an integral 
part of the section. In the absence of a pro¬ 
per reference to the facts of the case, it is im¬ 
possible for a Jury to apply or refuse to apply 
the terms of S. 34. 

A number of persons were charged for on 
offence under S. 302 read with S. 34. It was 
alleged that the deceased received the fatal 
blow from the first accused. The evidence 
showed that the second accused and his com¬ 
panions did not take any part in the attack 
upon the deceased. No act was assigned to 
the 2nd accused or any of his companions from 
U'hich it could be said that the act of the 1st 
accused was done in furtherance of the com¬ 
mon intention of all. 

Held that it icas the duty of the Sessions 
Judge to draw pointed attention to this evid¬ 
ence in his summing up to the jury in its bear¬ 
ing on the question of the applicability of 
S. 34. He ought to have told the Jury that it 
was for them to say whether, on the evidence 
the act of the accused was an act done in fur¬ 
therance of the common intention of all. The 
omission to direct the Jury in this behalf con¬ 
stituted a misdirection which vitiated the ver¬ 
dict of the jury. (Paras 3, C) 

Anno: Penal Code, S. 34 N. 1, Cr. P. C., 
S 297 N 11. 

J. C. Medhi, for Appellants; C. Lyngdoh 
Govt. Advocate, for The State. 
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THADANI, C. If.: The appellants, Ghanakanta 
Kataki alias Jahua and Ghanakanta, Deodhi 
Phukan, were convicted by the learned Sessions 
Judge, U.A.D., u/s. 302, I. P. C. read with S. 34, 

I. P. C. at a trial held with the aid of a Jury and 
each sentenced to transportation of life. The 
appellants have appealed on the ground that the 
learned Sessions Judge has misdirected the 
jury on the question of the applicability of S. 34, 

1. P. C. to the facts of this case, a misdirection 
which has resulted in an erroneous verdict by 
the jury, and that if the plea of misdirection 
is sustained, the evidence led by the prosecution 
does not justify the conviction. 

(2) The case of the prosecution was that on 
1-8-49, shortly after dark, the 2 appellants, along 
with others, waylaid the deceased Sahadeb 
when he was returning from the house of one 
Joyram Phukan and belaboured him; the de¬ 
ceased received severe injuries on the head re¬ 
sulting in the fracture of the cranium, as a result 
of which he died almost instantaneously. It 
was alleged that on the cries of the deceased, 
one Nabakanta Phukan, a brother of the deceas¬ 
ed who was living in a house some 80 yards 
away, and another person called Tikheswar 
were attracted to the scene of the offence. Short¬ 
ly afterwards one Jayram and Sashidhar Mohon 
also came to the scene. Nabakanta and Tikhes¬ 
war proceeded to the Moran Out-Post which 
they reached early in the morning the following 
day. Nabakanta, the brother of the deceased, 
lodged the F.l.R. On the completion of *he 
investigation, the two appellants and some 
others who have been acquitted, were sent up 
for trial. At the trial, the learned Sessions 
Judge framed a charge against the appellants 
under S. 302, I. P. C. read with S. 34, I. P. C. 

(3) The learned Judge’s summing up to the 
Jury on the question of the applicability of 
S. 34, I. P. C. to the facts of this case, is in these 
terms : 

“Section 34, I. P. C., placed before the Jury 
and explained. Section 34, I. P. C., by itself, is 
not a penal section, nor does it prescribe any 
substantive sentence by itself, but it is meant 
only for the purpose of apportioning the liabi¬ 
lity or fixing the liability on the individuals 
who perpetrate such criminal act in furtherance 
of the common intention of them all. If the 
murder is committed or injuries are inflicted 
only by one or more of them in pursuance of 
their common intention either of killing or 
injuring the man, then all are liable under 
S. 34, I. P. C. for the commission of the offence 
as is proved against any of them. You will 
have to decide whether the offence was /•om- 
mitted in furtherance of the common intention 
of them all, or not.” 

It is plain from the language of S. 34, 
Penal Code, that the facts of a given case if it 
is sought to apply S. 34, I. P. C. to them are an 
integral part of the section and that in the ab¬ 
sence of a proper reference to the facts of the 
case, it is impossible for a Jury to apply or re¬ 
fuse to apply the terms of S. 34, I. P. C. On 
a proper marshalling of the facts of this case — 
a duty which the learned Trial Judge has failed 
to nerform — we find it difficult to apply S. 34, 
I. P. C. 

(4) Nabakanta Phukan, the brother of the 
deceased, has stated in his evidence that on 1-8- 
49 the deceased went to the house of one Joy¬ 
ram Phukan to give him some fish, and shortly 
afterwards he heard his brother crying “I am 
struck, I am dying”. According to him, he ran 
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out and saw his brother being struck by appel¬ 
lant No. 1, Ghanakanta Kataki, whom he recog¬ 
nised, with an axe, and the appellant No. 2 and 
his companions, some 6 or 7 in number, whom 
he did not recognise, running away from the 
scene. In his First Information Report, How¬ 
ever, Nabakanta Phukan did not say that the 
appellant No. 1, Ghanakanta Kataki, had struck 
his brother. The evidence of Tikheswar, tne 
other alleged eye-witness, is also to the same 
effect. 

(5) The motive for the assault on the deceas¬ 
ed, as alleged in the evidence, is this. The de¬ 
ceased had a ‘pam’ cultivation at a place called 
Chakalia about a mile away_ from where he 
lived; the land over which ‘pam’ cultivation ex¬ 
isted originally belonged to one Jayram Phukan 
a distant relation of the deceased; the patta for 
the land was annulled for default in payment 
of arrears of land revenue, and the deceased 
was granted a patta and put in possession; the 
appellants objected to the deceased’s possession 
of the land and had been creating trouble for 
some time; about the time of the occurrence 
some 10 bighas out of 31 bighas, the total area 
of the land, were under cultivation, and the re¬ 
maining area was being made ready for trans¬ 
plantation. There was yet another reason ior 
bad blood between the deceased and the appel¬ 
lant, Ghanakanta Kataki; he had borrowed 
Rs. 50 fiom the deceased upon a mortgage of 
his land some 2 years ago; Ghanakanta Kataki, 
however, instead of redeeming the mortgage, 
took forcible possession of the land. 

(6) Now it may be conceded that the alleg¬ 
ed enmity between the deceased and the appel¬ 
lants would justify the inference that those who 
waylaid the deceased, had a common sinister in¬ 
tention. but the inference is considerably weaken¬ 
ed by the evidence of the brother of the deceas¬ 
ed who deposed that he saw the appellant No. 1 
only striking the deceased with an axe, while 
the appellant No. 2 and his companions ran 
away from the scene of the offence. Assuming 
that the 1st appellant struck the fatal blow up¬ 
on the head of the deceased, it is plain from the 
evidence of Nabakanta Phukan that the appel¬ 
lant No. 2 and his companions did not take any 
part in the attack upon the deceased. No act 
has been assigned to the 2nd appellant or any 
of his companions from which it can be said 
that the act of the 1st appellant Ghanakanta 
Kataki, was done in furtherance of the common 
intention of all. It was the duty of the learned 
Sessions Judge to draw pointed attention to the 
evidence of those two witnesses in his summing 
up to the jury in its bearing on the question of 
the applicability of S. 34, I. P. C. He ought to 
have told the Jury that it was for them to say 
whether, on the evidence of these 2 witnesses, 
the act of the 1st appellant. Ghanakanta Kataki. 
was an act done in furtherance of the common 
intention of all. The learned Judge’s omission 
to direct the Jury in this behalf constitutes, in 
our opinion, a misdirection which vitiates the 
verdict if it cannot be sustained on the evidence. 

(7) We have so far proceeded on the assump¬ 
tion that it was the first appellant who struck 
the fatal blow, but even this assumption is 
not warranted by the evidence. The learned' 
Government Advocate has frankly stated that 
the evidence of the 2 witnesses P. W 1 and 
P. W 2. read with the F. I. R. cannot be re¬ 
garded as satisfactory for the purpose of hold- 

iu g ! h iVL Was tho l * 1 appellant who inflicted 
the fatal blow upon the deceased. He conced¬ 
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ed that the attack upon the deceased was so 
swift and sudden that it is not improbable that 
P. W. 1 and P. W. 2 arrived after the deceased 
had fallen and did not witness the attack. We 
think this'concession of the learned Government 
Advocate is properly based upon the fact that 
in the F. I. R. it was not stated who inflicted the 
fatal blow. 

(8) In the view we take of the summing up 
of the learned Judge on the question of the ap¬ 
plicability of S. 34, I. P. C. to the facts of this 
case, ordinarily we would have ordered a re¬ 
trial. But we agree with the learned Govern¬ 
ment Advocate that in this case there is no cre¬ 
dible evidence justifying a re-trial. 

(9) The result is that we allow the appeal, set 
aside the conviction and sentence passed on the 
appellants and set them at liberty. 

(10) RAM LABHAYA, J.; I agree. 

V.S.B. Accused acquitted. 
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T HAD AN I, C. J. AND RAM LABHAYA, J. 

Charali, Petitioner v. The State. 

Criminal Revn. No. 23 of 1950, D/- 19-6-1950. 

Criminal P. C. (1898), S. 423 — Enhancement of 
sentence. 

The Ses. J. in appeal reduced the sentence of 12 
months R.I., under Section 457, Penal Code to 6 
months R.I., and upheld the sentence of 4 months 
K.h, under Section 325 Penal Code. But he 
ordered the two sentences to run consecutively and 
not concurrently as ordered by the trial Magistrate. 

‘Held’ that if the sentences were considered 
separately, there was reduction of sentence and 
no enhancement. The effect of the alteration 
was that though sentences had been made to run 
consecutively instead of concurrently, the aggregate 
sentence Of one year was reduced to 10 months, R.l. 
There was thus no enhancement in sentences 
whether they were looked upon separately or were 
combined and their effect was seen in the aggre¬ 
gate. (Para 4) 

Anno: Cr. P. C., S. 423, N. 33. 

M. N. Roy, for Petitioner; R. K. Goswami Govt. 
Advocate (Jr), for Opposite Party. 

RAM LABHAYA, J: The petitioner Jamurrudin 
Ahmed was found guilty and convicted under 
Sections 457, 354 and 325, I.P.C., by a Magistrate of 
the 1st Class at Golaghat by his order, dated the 
3rd January 1949. He was sentenced to undergo 
R.I., for one year under Section 457, I.P.C. No 
separate sentence was passed under Section 354, 
I.P.C. The sentence under Section 325, I.P.C., was 
R.I., for four months. The two sentences under 
Sections 325 and 354, I.P.C., were to run concur¬ 
rently. 

(2) The correctness of the conviction was not 
questioned in appeal. The sentences were charac¬ 
terised as severe. The learned Sessions Judge 
after giving due consideration to the matter re¬ 
duced the sentence of 12 months R.I., under Sec¬ 
tion 457, I.P.C., read with Section 354 to 6 months 
R.l. The sentence of 4 months R.L under Section 
325, I.P.C., was upheld; but these two sentences 
were ordered to run consecutively. 

(3) The learned counsel for the petitioner argues 
that there has been an alteration of the sentence 
at the appellate stage. The sentences passed under 
Sections 457 and 325 were to run concurrently ac¬ 
cording to the order of the trial Magistrate. On 
appeal, though the sentence under Section 457 has 
been substantially reduced, the two sentences have 
been made to run consecutively. This, he considers, 
amounts to an enhancement of the sentence which 
the appellate Court had no power to order. 
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(4) There is no force in this contention. The 
sentence under Section 325 was not interfered with. 
It was allowed to stand. The sentence awarded 
under S. 457 was actually reduced from one 
year to 6 months R.I. If the sentences are con¬ 
sidered separately, there was reduction of sentence 
and no enhancement. If the aggregate sentence is 
taken into account, the petitioner would have had 
to undergo R.I. for one year if there had been no 
alteration in the order of the trial Court. The 
effect of the alteration is that though sentences 
nave been made to run * consecutively instead of 
concurrently, the aggregate sentence of one year is 
reduced to 10 months R. L There is thus no en- 
nancement in sentences whether they are looked 
upon separately or they are combined and their 
effect is seen in the aggregate. The contention is 
repelled and the petition is dismissed. 

(5) THADANI, C. J.: I agree. 

D.H. Revision dismissed. 
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THADANI, C.J. AND RAM LABHAYA, J. 

Mt. Rupeswari Chutiani and others. Appellants 
v. Giridhari Chutia and others. Respondents. 

Second Appeal No. 2137 of 1946, D/- 24-5-1950. 

(a) T. P. Act (1882), S. 60 — Clog on redemption. 

The condition of the mortgage that if the land is 
not redeemed within the time fired, it shall be 
deemed as sold for the mortgage debt is a clog on 
the equity of redemption. It effectively bars re¬ 
demption if enforced and therefore is unenforceable. 

(Para 15) 

Anno: T. P. Act, S. 60, N. 28, 30. 

(b) T. P. Act (1882), S. 58 — Anomalous mortgage 
— Usufructuary mortgage with personal covenant. 

Where a personal covenant is found to exist either 
in express terms or by necessary implication m a 
usufructuary mortgage, the mortgage becomes 
anomalous. Where, therefore, a mortgage with 
possession contains a further stipulation that at 
the end of a certain period the mortgagor shall re¬ 
deem the mortgage by paying the mortgage debt, 
the stipulation amounts to a personal covenant and 
the mortgage is anomalous. (Para 15) 

Anno: T. P. Act, S. 58, N. 35, 41. 

N. M. Dam, for Appellants; S. K. Ghose, D. C. 
Darua, Gunjanan Barua and B. N. Chaudhury, 
for Respondents (Nos. 4-8). 

Cases referred to: 

C50) AIR (37) 1950 Assam 18 (Pr 15) 

(’25) AIR (12) 1925 Oudh 114: (82 Ind Cas 406) 

(Pr 14) 

RAM LABHAYA, J.: This is a second appeal 
from the order of the Addl. Sub-Judge, A.V.D., 
dated 22-5^6 by which the decree of the trial Court 
dismissing plff.-respts’. suit with costs was re¬ 
versed and plffs’. suit decreed. 

(2) Plffs’. suit was for a declaration of title to 
and khas possession of the property in suit. The 
property was mortgaged to the 1st deft, by a regis¬ 
tered mortgage-deed, dated the 30th March 1926. 
Soneswar Chutia mortgaged the property on his own 
behalf and on behalf of his nephew Holiram Chutia. 
The mortgage consideration was for Rs. 500/-. 
The relevant portions of the mortgage-deed are as 
follows: 

“(1) We having borrowed Rs. 500/- from the 
abovenamed Mt. Rupeswar Chutiani, do hereby 
mortgage our interest in the lands described above 
for 5 years from today. You will pay the revenue 
for the lands and enjoy the land in lieu of interest. 

(2) I shall redeem the mortgage at the end of 5 
years from today by paying the mortgage debt. If 
we cannot redeem the lands within the time fixed, 
the mortgaged lands shall be deemed to be sold for 


the said mortgage debt and you will enjoy the land 
in your own right by getting patta issued in your 
name and I and my heirs shall have no objection to 
it. Such objection will be disallowed even if made 
on the strength of this deed.” 

(3) The first three plffs. are the sons of Soneswar 
Chutia who mortgaged the land. Holiram, his 
nephew, who was a minor at the time of mortgage 
and was represented by Soneswar is the fourth plff. 
Their case is that since the date of mortgage deft. 

1 has been in possession of the land and as more 
than 12 years have elapsed since the date of the 
mortgage, which, according to them, is usufructuary, 
they are entitled to redeem the property without 
payment of any money under the provisions of the 
Assam Money Lenders (Amendment) Act, 1943. 
They also averred that they discovered after ob¬ 
taining a certified copy of the Jamabandi that defts 

2 & 3, sons of deft. 1, had got their names mutated 
as purchasers of the land in suit on 8-11-33 and 
about 3 years after the mutation on 15th July 1936 
had transferred a part of the suit land described 
in Schedule 2 attached to the plaint to defdts. 4—8. 
The mutation in favour of defdts. 2 and 3 was chal¬ 
lenged on the ground of fraud and it was pleaded 
that there was no sale or relinquishment of the 
land by the plffs. in favour of defts. 1 & 2. The 
transfer to defts. 4-8 was also challenged as 
something not legal and binding on the plffs. 

(4) The first three defts. repudiated the claim. 
They pleaded that the mortgage was for 5 years 
and, according to the terms contained in it, if it 
was not redeemed at the expiry of 5 years, the pro¬ 
perty was to be deemed to have been sold for the 
mortgage consideration and the mortgagees could 
get a patta issued in their names as purchasers. 
In pursuance of the terms of the mortgage, 
the plffs. and the late Soneswar got the names 
of defts. 2 & 3 mutated in 1933 by reason of their 
purchase. It was further alleged that later on there 
was a separate patta issued to the defts. as the re¬ 
sult of a partition. 

(5) Defts. 4-8 claimed that they were the 
‘bona fide’ purchasers for consideration without 
notice of plffs’. title and were protected under 
Section 41 of the Transfer of Property Act. 

(6) The learned Munsiff found on issues 2 and 

3 in favour of defts. His finding was that defts. 
had been in possession of the suit land lor more 
than 12 years as absolute owners to the knowledge 
of the plffs. and their ancestors and as such plffs. 
had lost their right to redeem the property. On 
issue No. 5 he found in favour of the transferees, 
defts. 4 & 8. As a result of his finding he dismissed 
the suit. 

(7) Plffs. appealed. The learned Addl. Sub-Judge 
allowed the appeal and decreed plffs.’ claim. He 
held that defts. 1, 2 and 3 cannot claim ownership 
of the land on the basis of default in payment of 
mortgage money on the due date. The term of the 
mortgage-deed by which the property was to be 
deemed as sold on default in the payment of the 
mortgage money within the stipulated period was 
a clog on the equity of redemption. The mutation 
of 1933 also could not convey title to the defts. in 
the absence of any registered document particularly 
when defts. were already in actual possession. His 
conclusion was that there was no vaiid sale or 
relinquishment of the property in favour of the 
defts. and plffs. were thus entitled to redeem. In 
his view, defts. 4-8 also could not resist the claim 
as defts. 2 and 3 could not pass any valid title to 
them. He, further, found that the mortgage was 
usufructuary in nature and it stood discharged 
under the provisions of Assam Money Lenders 
(Amendment) Act. Plffs’. claim was, therefore, 
decreed. 

(8) The first three defts. alone appealed. When 
the appeal came up for hearing before us, it wa 3 
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discovered that the learned Addl. Sub-Judge had 
omitted to give a finding on the question as to 
whether by reason of any sale or relinquishment 
by the plffs. after the expiry of the term of the 
mortgage in favour of defts. more than 12 years 
before suit the character of defts’. possession had 
altered. The case was, therefore, sent back to him 
for giving his finding on the question of adverse 
possession which had formed the basis of the trial 
Court's decree in the light of observations made in 
the order of remand, dated the 19th December 1949. 
Mr. M. K. Barkataki, successor in office of the 
learned Addl. Subordinate Judge ,who had disposed 
of the appeal originally, agreed with the trial Court 
in the view that there was a relinquishment of 
title by the plffs. in 1931. He observed that there 
was no ‘specific evidence’ showing that Holiram 
also relinquished his title in 1931. He, however, 
inferred from his acquiescence in the transfer, in¬ 
dicated by his endorsement on the mutation chitha 
that he was also a party to it. In his view, he 
was bound by the transfer whether he was a minor 
in 1931, or an adult. If he was a minor, he argued, 
Soneswar, his uncle, must have acted for him. If 
he had attained majority his acquiescence is indi¬ 
cated by the mutation and his failure to deny the 
truth of the statement made by deft. 1 at the trial 
justified the inference that he was also a party to 
the oral sale or relinquishment. 

(9) Mr. Dam, the learned counsel for the appel¬ 
lants, urges that the Courts below are now agreed 
in the view that deft.-appellants had been in ad¬ 
verse possession for more than 12 years before suit 
by reason of the relinquishment of the security by 
the plffs. in 1931. The finding is on a question 
of fact and is binding. He is, in these circum¬ 
stances, entitled to ask for dismissal of the suit. 

(10) The rinding of the lower appellate Court 
after remand has been assailed on behalf of the 
plffs. on three grounds, namely (1) that the defence 
that there was an oral relinquishment of all rights 
in the property or a sale ol it by the plffs. in 1931 
was never raised and the matter could not there¬ 
fore be regarded as properly in issue, and (2) that 
in any case plff. 4, Holiram, was no party to the 
oral sale and was therefore not bound by it, (3) and 
that adverse possession as a distinct basis for acqui¬ 
sition of title was not at all relied on or proved 
and that there was no definite allegation in the 
W.S., as to its commencement. 

(11) The suit was for possession of the property 
without payment of the money, on the ground that 
the mortgage had become extinct by operation of 
lav/. The mutation by which defts. 2 & 3 were 
shown as purchasers and the subsequent partition 
of the land and its transfer to defts. 4-8 were all 
challenged as fraudulent transactions. The case 
of fraud set up was met by the plea that in pur¬ 
suance ol the conditions of the mortgage-deed 
Soneswar, deceased, and Holiram, plff. both got the 
name of defts. 2 and 3 mutated as owners in 1933. 
It cannot be said that sale or relinquishment was 
nor at all alleged. The mutation of 1933 by itself 
would be an act of relinquishment even if no oral 
transaction had taken place before. The plea of 
voluntary relinquishment was an answer to the 
allegations of fraud. The defence was that both 
Soneswar and Holiram were parties to the mutation. 
The trial Judge was , therefore, justified in includ¬ 
ing in issue 2 the question whether there was a sale 
after the mortgage. It, may be noted at this stage 
the the words ‘sale’ and ‘relinquishment’ 
have both been used interchangeably to describe 
the transaction by which the mortgage security was 
alleged to have been relinquished. The issue whe¬ 
ther there was a sale after the mortgage was tried 
between the parties without any objection from the 
plffs. Evidence on this issue was led only by defts. 
Plffs. did not produce any evidence and neither Holi¬ 


ram nor any other plff .came into the witness box 
to refute the statements made by deft. 1 and her 
witness. When appealing, plffs. did not urge that 
the issue whether there was a sale after the mort¬ 
gage did not arise as that there was no such plea. 
On the other hand they contended that the learned 
Munsiff should have held that the equity of redemp¬ 
tion was not sold. The finding of the learned 
Munsiff was challenged no doubt, but not on the 
ground that there was no basis for the issue. It is 
too late now to suggest that the issue whether there 
was a sale or relinquishment after the expiry of 
the period of the mortgage did not arise or that 
there was no plea to that effect. 

(12) The question whether there was relinquish¬ 
ment as alleged by the defts. is no doubt a question 
ol fact. The evidence on this point is one sided. 
Deft. 1 appeared in the witness box. She examined 
6 other witnesses in support of her contention. 
The evidence has been believed by the two Courts 
below. 

(13) The statement of D. W. 1 was that after the 
expiry of 5 years from the date of the execution 
or the mortgage she demanded the money from 
Soneswar. Soneswar asked for some more time. She 
then went to him again with three persons to de¬ 
mand payment. Soneswar told her that he was 
unable to pay her the money and he relinquished 
the land in her favour. Thereafter in Kartick next 
he got her name mutated in the Chitha. In cross- 
examination she stated that there was no writing 
evidencing relinquishment taken but Soneswar 
promised that he would give the writing before the 
S. D. C., by allowing a mutation. The two other 
witnesses who were examined on the point also 
stated that Soneswar promised to get the mutation 
of relinquishment attested in favour of deft. 1. Both 
Holiram and Soneswar made separate endorse¬ 
ments on the chitha mutation by which they ack¬ 
nowledged relinquishment of the mortgage security. 
There was no reference to the alleged oral relin¬ 
quishment about two years before. This oral re¬ 
linquishment of 1931 was not expressly pleaded. 
The plea of relinquishment was no doubt set up 
and reliance was placed on the terms of the docu¬ 
ment and the mutation. The intervening oral 
transaction was not set up as the basis of valid 
title or for purpose of proving a starting point for 
adverse possession. The plea of adverse possession 
itsell as the basis of title was not raised. There 
was however an issue on the question whether there 
was a sale or relinquishment after the mortgage. 
Advantage was taken of this plea to give evidence 
ol an oral arrangement which now is sought to be 
utilised not as conferring title but as merely chang¬ 
ing the character of defts’. possession, or in other 
words for the plea of adverse possession which was 
not taken up. It is possible that at the time of 
the written statement it was not realised that the 
relinquishment by mutation was not valid in law 
and thus the need for a plea of adverse possession 
starting from a date antecedent to the mutation 
was not felt. 

(14) The evidence led does not show that the 
oral transaction was intended or taken by tne 
parties to be a complete act of relinquishment. Deft. 
1 got the promise from Soneswar that he will get 
a mutation attested in her favour. According to 
the terms of the mortgage deed also she was to get 
a separate patta if payment was not made within 
the period allowed by term of the mortgage. When 
Soneswar promised to get a mutation, Holiram was 
not present. It has not been claimed that Sones¬ 
war could represent Holiram in 1931. There is no 
suggestion that Holiram was a minor even tn£n. 
The relinquishment cound not have been complete 
without him. Some writing showing relinquishment 
was also considered necessary as a promise was ob¬ 
tained from Soneswar that he would give the neces- 
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sary writing at the time of mutation. Assuming 
that the transaction between Soneswar and deft. 1 
came in Baisakh 1931, it was no more than an 
agreement to relinquish security later by a mutation. 

It was at the time of mutation that both Soneswar 
and Holiram acknowledged the relinquishment but 
without referring to an oral transaction of 1931. The 
relinquishment, in these circumstances, in point of 
fact came in 1933 when the mutation was attested. 

A promise by Soneswar alone in 1931 to relinquisn 
security by obtaining a mutation in favour of hefts, 
would not change the character of possession of the 
mortgagees vide, ‘Sitla Sahai v. Dhum Singh, AIR 
(12) 1925 Oudh 114. The change in the character 
of possession would occur from the date 
of the mutation as even in spite of the mutation, 
the relinquishment for a consideration of Rs. 500/- 
was not valid in law. In these circumstances it is 
clear that defts. had not acquired title on the basis 
of adverse possession when the suit was instituted 
and pltls. would thus be entitled to redeem the 
mortgage. This conclusion also disposes of the re¬ 
maining contentions raised by Mr. Ghose in regard 
to the appellate finding on the question of adverse 
possession. 

(15) The next question is whether the mortgage 
has been extinguished by operation of law and plfts. 
are entitled to possession without payment of the 
mortgage money. The condition of the mortgage 
that if the land was not redeemed within the time 
fixed, it shall be deemed as sold for the mortgage 
debt is a clog on the equity of redemption. It effec¬ 
tively bars redemption if enforced and therefore is 
unenforceable. This clause therefore must be left 
out of consideration when considering whether the 
mortgage is such that it will stand extinguished 
under the provisions of Section 9 (2) (1) ol the 
Assam Money Lenders Act as amended by Act VI 
of 1943 after a period of 12 years from the date 
of the mortgage. If, the mortgage can be treated 
as usufructuary mortgage, plffs. would be entitled 
to recover the property without payment of any 
money. The mortgage was with possession for 5 
years. Land revenue was to be paid by the mort¬ 
gagee who was to remain in possession of the land. 
He was to take the usufruct in lieu of interest. 
There was the further stipulation that the mort¬ 
gagors shall redeem the mortgage at the end of 
5 years by paying the mortgage debt. This promise 
to pay amounts to a personal covenant. But for 
this covenant the transaction would have been a 
usufructuary mortgage pure and simple. Where a 
personal covenant is found to exist either in express 
terms or by necessary implication in a usufructuary 
mortgage, the mortgage becomes anomalous. The 
mortgage in question, therefore, cannot be treated 
as purely usufructuary. The case, in this respect is 
covered by our decision reported in ‘Rahimuddin v. 
Nayam Chand\ AIR (37) 1950 Assam 18. The 
mortgage in these circumstances cannot be regard¬ 
ed as having been discharged and plffs. can re¬ 
deem the property only on payment of the mortgage 
debt. 

(16) The result is that the appeal is allowed. 
Plffs. shall be entitled to recover possession of the 
property in suit on payment of Rs. 500/- to the 
defts. The mortgage consideration shall be divided 
between defts. 2 and 3 on one side and defts. 
4-8 on the other in the proportion in which they 
hold the land. 

(17) In the peculiar circumstances of the case, 
we leave the parties to bear their own costs of the 
entire litigation. 
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(18) THADANI, C. J.: I agree. 
G.M.J. 


Appeal allowed. 
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Dhan Mia, Appellant v. jamila Khatun and others. 
Respondents. 

S. M. A No. 8 of 1949, D/- 5-6-1950. 

Civ. P. C. (1908), O. 23, R. 3 — Compromise in¬ 
cluding matters extraneous to suit. . 

The D. H. had brought a suit for recovery of 
arrears of rent and for an order of eviction. During 
the pendency of the suit, the parties filed an appli¬ 
cation under the provisions of O. 23, R. 3, Civ. P.C., 
for recording a compromise, which was in these 
terms—“It lias been settled that the defendant will 
be a tenant for 3 years from 1st Bhadra 1349 B. S.. 
16th August 1942, till Sravan 1352 B. S., in respect 
of the disputed land and the house at an annual 
rental of Rs. 96 at the rate of Rs. 8 per month. 
On the 1st Bhadra 1352, B.S., he will deliver posses¬ 
sion of the land and the house to the plaintiff. 

A decree will be passed for Rs. 12-8-0 against the 
deft, as rent for the months of Baisakh and Jaistha 
1348 B.S., the period in suit. The deft, will pay up 
the said Rs. 12-8-0 as also the rent for 14 months 
from Asar 1348 B.S. to Sravan 1349 B.S., being a 
sum of Rs. 87-8-0 (out of which repair charge or 
Rs. 6 will be deducted), thus leaving a balance of 
Rs. 81-8-0, in all Rs. 94. 

I, the deft, will pay up the plff. the decretal sum 
of Rs. 12-8-0, as also a sum of Rs. 11-8-0 as also a 
sum of Rs. 11-8-0 out of the said sum of Rs. 35 
within Magli and another sum of Rs. 35 within 
Chaitra. If I make default in paying up the instal¬ 
ments, plff. will be entitled to demand the entire 
sum at a time and will be entitled to take 
recourse to legal proceedings to realise the money 
with damages and other reliefs.” 

•Held ’ that the suit was compromised in so far 
as it related to the arrears of rent and the manner 
in which they were to be paid. It was not the in¬ 
tention of the parties that the J. D. would be liable 
to eviction in execution of the compromise decree. 
The fresh agreement of tenancy evidenced by the 
terms of the compromise was extraneous to the de¬ 
cree and the D.H. must be relegated to a suit, 34 
Cal 456, AIR (26) 1939 All 454, and A I R (6) 1919 
P C 79, Rel. on. (Paras 6, 7, 8) 

Anno: C. P. C. O. 23, R. 3, N. 18, 19. 

P. Chaudhuri, for Appellant; A. N. I-Iaqiie, for 
Respondents. 

Cases referred to: 

t’19) 17 All L Jour 1117: (AIR (6) 1919 P C 79) 

(Pr 5) 

C39) AIR (26) 1939 All 434: (I L R (1939) All 

435) < Pr •>> 

( 07) 34 Cal 456 < Pr 41 

THADANI, C. J : This is a Second Miscellaneous 
Appeal from the judgment and decree of the learned 
Subordinate Judge, Cachar, dated 24-6-49, by which 
he affirmed the order of the learned Munsiff of 
Karimganj who had ordered execution of the de¬ 
cree in T. S. No. 165 of 1941 to proceed negativing 
the objection of the J.D., that in view of the terms 
ol the compromise decree passed in that suit, he. 
was not liable to be evicted, and that the D. II. 
should be relegated to a suit. 

(2) The D. H. had brought a suit for recovery of 
arrears of rent and for an order of eviction. During 
the pendency of the suit, the parties filed an appli¬ 
cation under the provisions of O. 23, R. 3, C.P. Code, 
for recording a compromise, which is in these 
terms: 

“It has been settled that the deft, will be a 
tenant for 3 years from 1st Bhadra 1349 B.S. = 
16-8-1942, till Sravan 1352, B.S. in respect of the dis¬ 
puted land and the house at an annual rental of 
Rs. 96/- at the rate of Rs. 8/- per month. On the 
1st Bhadra, 1352, B.S., he will deliver possession 
of the land and the house to the plaintiffs. 
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A decree will be passed for Rs. 12/8-/0, against 
the deft, as rent for the months of Baisakh and 
Jaistha 1348, B.S., the period in suit. The deft, will 
pay up the said Rs. 12/8/- as also the rent for 14 
months from Asar 1343 B.S., to Sravan 1349 B.S., 
being a sum of Rs. 87/8/- (out of which repair 
charge of Rs. 6/- will be deducted), thus leaving 
a balance of Rs. 81/8/-, in all Rs. 94/-. 

I, the defendant, will pay up to the plaintiffs the 
decretal sum of Rs. 12/8/- as also a sum of 
Rs. 11/8/- out of the said sum of Rs. 35/- within 
Magh and another sum of Rs. 35/- within Chaitra. 
If I make default in paying up the instalments, 
plffs. will be entitled to demand the entire sum at 
a time and will be entitled to take recourse to legal 
proceedings to realise the money with damages and 
other reliefs.” 

(3) It was contended on behalf of the J.D. 
that the suit was partly compromised in that the 
arrears of rent claimed in the suit were made pay¬ 
able in the manner indicated in the compromise 
and that a decree was passed in accordance with 
the terms of the compromise in that behalf, but 
that in so far as the suit related to his eviction, it 
was abandoned by the plaintiff and a fresh tenancy 
was created between him and the D.H., on terms 
entirely different to those which were the subject- 
matter of the tenancy, upon the determination of 
which the plff. brought the suit; under the new 
tenancy, the rent was Rs. 8/ per mensem, and not 
Rs. 6/4/- as was the case in respect of the tenancy 
which was determined by notice prior to the insti¬ 
tution of the suit; whereas the determined 
tenancy was not for any specified period, the 
new tenancy was for a period of 3 years com¬ 
mencing from 16-8-42 — indeed a date after the 
judgment and decree was passed in T. S. No. 165 
of 1941; that the new tenancy was merely recited 
as a fact in the compromise and was not intended 
to be treated as a part of the adjustment of the 
suit; such adjustment as was made related only to 
the manner of the payment of the decree for 
arrears of rent; that rights arising out of the new 
agreement of tenancy recited in the compromise 
can be enforced only by a suit, and not in exe¬ 
cution of the compromise decree. 

(4) In support of his contention, Mr. Chaudhuri 
has referred us to a decision reported in ‘Jasimud- 
din Biswas v. Bhuban Jelini’, 34 Cal 456, in which a 
solenama was filed in the suit by which the plffs. 
agreed to take a smaller sum than the amount 
claimed as damages, and the defts. agreed to take 
a permanent lease of the ‘jalkar’ from the plffs. 
at a yearly rental of Rs. 413/- with a provision that 
so long as the contract was not completed, the defts. 
would be at liberty to use the ‘jalkar’ and pay 
rent from the year 1300 B-S. A decree was passed 
in terms of the solenama. The learned Judges of 
the Calcutta High Court held that the terms of 
the solenama regarding the taking of the lease could 
not be enforced in execution of the decree. We 
think that the principle of this decision is appli¬ 
cable to the facts before us. 

• 

(5) In another case reported in ‘Baleshar Missir 

v. Tekesar Missir’, AIR (26) 1939 All 454, the 

learned Judges of the Allahabad High Court 
who had occasion to interpret the provisions 
ol O. 23, R. 3, C. P. C., observed: 

“It will be noted that the direction in (O. 23, R. 3 , 
C.P.C.), is that the Court shall pass a decree in 
accordance with the compromise so far as it relates 
to the suit, and where the compromise does not 
relate to the suit, the presumption is that the rule 
implies that the Court should not pass a decree 
in legald to it. In this connection, we may refer 
to ’Hemanta Kumari Debi v. Midnapore Zamindarl 
Co-Ud/17 All L Jour,. 1117 where their Lordships 
ol the f i ivy Council laid down as follows in re- 
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gard to the corresponding section. Section 375, Civil 
Procedure Code of 1882: “The terms of this 

Section need careful scrutiny. In the first place, 
it is plain that the agreement or compromise, in 
whole and not in part, is to be recorded, and the 
decree is then to confine its operation to so much 
of the subject-matter of the suit as is dealt with by 
the agreement. Their Lordships are not aware of 
the exact system by which documents are recorded 
in the Courts in India, but a perfectly proper and 
effectually method carrying out the terms of this 
section would be for the decree to recite the whole 
of agreement and then to conclude with an order 
relative to that part that was the subject of the 
suit, or it could introduce the agreement in a sche¬ 
dule to the decree; but in either, although the 
operative part of the decree would be properly con¬ 
fined to the actual subject-matter of the then exist¬ 
ing litigation, the decree taken as a whole would 
include the agreement. This, in fact, is what the 
decree did in the present case. It may be that as 
a decree it was incapable of being executed out¬ 
side the lands of the suit, but that does not prevent 
it being received in evidence of its contents." 

(6) Interpreting the decree before us in the light 
of the observations made by their Lordships of the 
Privy Council, we think the suit was compromised 
in so far as it related to the arrears of rent and 
the manner in which they were to be paid. We do 
not think it was ever the intention of the parties 
that the J.D. would be liable to eviction in execu¬ 
tion of the compromise decree. For instance, the 
new rent fixed by the agreement was Rs. 8/-, and 
not Rs. 6/4/-, the rate at which the arrears of 
rent were claimed in the suit. If the terms of 
the fresh tenancy are to be regarded as part of the 
compromise decree, the plff. would be in a position 
to recover the arrears of rent at the new rate of 
Rs. 8/- per mensem, without recourse to a suit. We 
can find no justification for such a position. If 
the plaintiff then must be relegated to a suit for 
the recovery of arrears of rent at the new rate 
of Rs. 8/- as fixed by the compromise, it is diffi¬ 
cult to see how he can enforce the Judgment- 
Debtor’s liability to eviction arising out of,the same 
agreement by resorting to execution proceedings. 
The term as to payment of rent at the new rate 
cannot be separated from the term as to the 
period of the lease, namely 3 years. It could then 
scarcely be the intention of the parties that the 
question of eviction would be decided in execution 
proceedings of the compromise decree. 

(7) We have come to the conclusion that the suit 
was adjusted by the parties in so far only as it re¬ 
lated to the arrears of rent claimed in the suit. 
The Courts below were wrong in taking the view 
that the fresh agreement of tenancy evidenced by 
the terms of the compromise was not to be re¬ 
garded as something extraneous to the decree. Ap¬ 
parently it escaped the notice of the Courts below 
that the new agreement of lease was to commence 
on a future date, some days after the compromise 
decree was passed. 

(8) We, therefore, set aside the judgment and 
decree of the Lower Appellate Court and order the 
execution to be struck off. The Decree-Holder isi 
relegated to a suit. On the facts of this case, we| 
make no order as to costs. 

(9) RAM LABHAYA, J: I agree. 

D.H. Appeal allowed . 
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Kashiram Saloi, Appellant v. Naubhunda Kalita 
and others; Respondents. 

R. A. No. 84 of 1949, D/- 19-5-1950. 
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Mutation proceedings — Nature of enquiry. 

The revenue authorities are only concerned with 
the fact of possession in enquiries connected with 
the mutation of names. Where a person alleges 
that he was the purchaser of the property in ques¬ 
tion and was in possession of it but the authorities 
find that he was not in possession and the person 
is not prepared to recognise the opposite party as 
tenant under the previous owner, he having failed 
to prove either actual or constructive possession his 
name cannot be entered in the mutation register. 

(Para 1 ) 

B. B. Das, for Appellant; B. N. Chaudhuri and 
G. R. Chaudhuri, for Respondents. 

JUDGMENT: This is an appeal under Section 
147 of the Assam Land and Revenue Regulation 
directed against an order of the learned Deputy 
Commissioner of Kamrup who has refused to enter 
the name of the appellant in the mutation register. 
The appellant's case is that he is the purchaser of 
the property in question and that after his pur¬ 
chase, he was in possession of it. Both the learned 
S.D.C., and the Deputy Commissioner, however, 
have found as a fact that the appellant has not in 
possession of the property. The revenue authori¬ 
ties are only concerned with the fact of possession 
in enquiries connected with the mutation of names. 
It was pointed out to Mr. Das during the course 
of a previous hearing that if he recognised the 
resps. as tenants under the previous owner, it 
would be possible to have his name also entered in 
the mutation register. Mr. Das took two adjourn¬ 
ments to consult his client. He has now stated that 
he is not in a position to give anything in writing. 
It is impossible for me to set aside the finding of 
the two revenue officers below who have found that 
the appellant was not in possession, assuming that 
he had purchased the property. 

(2) The appellant has therefore failed to prove 
either actual or constructive possession. 

(3) The result is that the appeal is dismissed 
with no order as to costs. 

D.H. Appeal dismissed. 
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Rupan Konwar, Petitioner v. The State. 

Criminal Revn. No. 37 of 1950, D/- 3-5-1950. 

Cr. P. C. (1898), S. 423 — Enhancement of 
sentence. 

The appellate Court has no power to en¬ 
hance the sentence when hearing the appeal. 
A sentence of 5 months R. 1. and a fine of Rs. 
500 and in default 1 month’s R. 1. passed by 
the appellate Court in substitution of a sen¬ 
tence of 6 months R. I. is an enhancement of 
the sentence passed by the trial Court: ‘17 All 
67’, Rel. on. (Para 6) 

Anno : . Cr. P. C., S. 423, N. 33. 

B. N. Chaudhuri, for Petitioner — K. R. Bar¬ 
man, State Advocate (Sr.), for the State. 

Case referred to: 

(’94) 17 All 67 : (1894 AWN 202) 

RAM LABHAYA J.: The petitioner Rupan 
Konwar was convicted u/s. 9 (a). Ass im 
Opium Act, and sentenced to undergo 6 months 
R. I. by a Magistrate (1st Class), at Dibru- 
garh. His conviction was upheld by the Ses. .1., 
U. A. D. He, however, altered the sentence. The 
substantive sentence of imprisonment was re¬ 
duced to 5 months and a fine of Rs. 500/- was 
imposed instead of the remitted part of the 
sentence. In default of payment of the fine, the 


petitioner was ordered to undergo R. I. for one 
month. The petitioner has come up on revision 
to this Court. Interference on revision is sought 
for on the ground, first that the conviction is 
not maintainable & secondly, that the modi¬ 
fication in the sentence introduced by the 
learned Ses. J. amounts to enhancement of the 
sentence which the learned Ses. J. had no 
power to order. 

(2) The prosecution case was that on the 
morning of 13-7-1947 petitioner Rupon Konwar 
& Nabin, his companion, were seen going along 
the road near Tengakhat Bazar. They .vere 
stopped in front of the house of Ramjatan, a 
prosecution witness, by the Excise Jamadar 
Sarubar Gogoi, P. W. 1. He wanted to search 
the persons of the petitioner & his companion 
& called two witnesses. When the petitioner 
saw them coming, he threw away a packet in 
a road side ditch. The Excise Jamadar, after 
getting his own person searched, entered the 
ditch & brought out the opium and the paper 
wrapper which had covered it. At the trial the 
prosecution case was fully supported by the 
Excise Jamadar & two witnesses Ramjatan & 
Mahananda Kakati. 

(3) Five defence witnesses were examined. 
These witnesses tried to show that P. W. 2, 
Ramjatan Das, was an interested person & that 
the Excise Jamadar was harbouring a grudge 
against the accused. The suggestion was that 
opium had been planted on account of enmity. 
Another allegation made by a defence witness 
was that Ramjatan, the prosecution witness, 
was arrested in the first instance & later cn 
released. From this it was sought to be inferred 
that it was not known who really threw the 
opium in the ditch. 

(4) The evidence was considered in "he 
Courts below & the findings arrived at in these 
Courts were that the circumstances of the case 
exclude the possibility of planting. The quan¬ 
tity of opium discovered is one of these cir¬ 
cumstances. Such a quantity would be difficult 
to obtain for purposes of planting. The alleged 
enmity of the accused with the Jamadar & 
P. W. 2 also was not found to have been r in¬ 
stantiated. There is again no reliable evidence 
to show that P. W. 2 was arrested in the first 
instance in connection with this occurrence as 
held in the Courts below. We have been taken 
through the evidence by the learned counsel 
for the petitioner & we see no reason to differ 
from any of the findings arrived at by the 
Courts below. 

(5) The conviction in these circumstances 
must be maintained. 

(6) As regards the question of sentence, the 
contention of the learned counsel that the modi¬ 
fication introduced by the learned Ses. J. in 
the sentence has the effect of enhancing it 
must prevail. Bv reason of the modification 
the petitioner shall have to undergo R. I. for 
one month in default of payment of fine. But. 
even if he does undergo R.I., the fine could 
be realised from his property later. The result 
would be that in case of his inability to pay 
the fine he shall undergo R.I. for 6 months 
his liability to pay the fine would remain. The 
modification in these circuostances dees bring 
about enhancement of the sentence. This view 
of the law finds suppoit fronVQueen Empress 
v. Ishri’, 17 All 67. It is obvious that the 
leai ned Ses. J. had no power to enhance the 
sentence when hearing the appeal. In enhanc- 
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ing the sentence he, exceeded his jurisdiction 
& his order to this extent cannot be sustained. 

(7) We, therefore, allow this petition of revi¬ 
sion & remit the sentence of fine. The sub¬ 
stantive sentence of imprisonment for 5 months 
alone shall stand. 

(8) THADANI C. J.: I agree. 

V.B.B. Revision allowed. 


A. I. R. (39) 1952 ASSAM 24 (C. N. 14) 

RAM LABHAYA, J. 

Prafulla Kumar Deb, Petitioner v. Suresh 
Chandra De, Opposite Parly. 

Criminal Revision No. 24 of 1950, D/- 5-5-1950. 

Criminal P. C. (1898), Ss. 94, 561A — Order 
in the nature of attachment before judgment. 

In a criminal case the accused has to be pre¬ 
sumed innocent till he is adjiLdged guilty. An 
order to his prejudice which has the effect of 
attaching property ivould be inconsistent 'with 
this fundamental principle of criminal jurispru¬ 
dence. In a prosecution under Ss. 420 and 406. 
Penal Code stopping of payment of certain bids 
presumably with a view to passing some order 
with regard to the amount due from a T hird 
person to the accused at the termination of the 
proceedings is evidently not covered by S. 94 
such an order is in the nature of attachment 
be/ore judgment. Such an order ivould not he 
covered * even by S. 561A. A. I. R. (21) 1934 
Bom 74, Rel. on. (Para 5) 

Anno: Cri. P. C. S. 94 N. 2, S. 561A. N. 1, 5. 

P. N. Roy and U. K. Goswami, for Petitioner; 
K. R. Barman, for Opposite Party. 

Case referred to: 

(’34) AIR (21) 1934 Bom 74: (35 CrLJ 1028) 

(Pr 6) 

ORDER: This petition of revision arises out 
of a complaint instituted by the Opposite Party 
(Complainant) against the petitioner under sec¬ 
tions 420 and 406 I. P. C. 

(2) On the 10th January 1950, the trial Magis¬ 
trate, to whom the case had been transferred, 
ordered the Executive Engineer, P. W. D., Haf- 
long, to stop payment of the pending bills of 
the accused to the extent of Rs. 7,025 until fur¬ 
ther orders from the Court. 

(3) The petitioner has urged by this revi¬ 
sion petition that the allegations made in the 
complaint do not disclose any offence. The 
dispute between the parties was of a civil na¬ 
ture and in these circumstances there was no 
justification for initiating proceedings against 
him. In any case, the order dated the 10th 
January 1950 stopping payment of the amount 
due to the accused on his bills to the extent of 
Rs. 7.025 was illegal and ‘ultra vires’. His 
learned counsel does not press that the proceed¬ 
ings following the complaint be quashed. He 
has confined his argument only to the invali¬ 
dity of the order dated the 10th January 1950 
and has asked for its cancellation only. 

(4) The case of the complainant was that the 
accused received from him by instalments a 
sum of Rs. 7,025 by means of false pretences. 
He promised that he would pay him half of the 
profits of a contract which he had obtained and' 
which the complainant agreed to finance. He 
further stated that the accused got payments 
from the P. W. D. and did not deposit the 
amount with him according to the terms of the 


contract between them and requested that fur¬ 
ther payments to him be stopped as he was a 
Pakistani and intended leaving the jurisdiction' 
of the Court soon after receiving the money 
from the Government. 

(5) In the order dated 10-1-50 the learned 
Magistrate has not indicated under what pro¬ 
vision of the Code he was acting. He merely 
ordered that the Executive Engineer, P. W. D. 
Haflong, be asked to stop payment of the pend¬ 
ing bills of the accused to the extent oi 
Rs. 7,025. The learned Advocate for the com¬ 
plainant has referred to S. 94 of the Cr. P. C. 
as the only possible provision which may cover 
the order. He agrees that it would be difficult 
to place the order within the terms of the sec¬ 
tion. This section provides that: 

• Whenever any Court or any Officer in charge 
of a police station beyond certain limits con¬ 
siders that the production of any document or 
other thing is necessary or desirable for the 
purposes of any investigation, inquiry, trial or 
other proceeding under this Code by or before 
such Court or officer, such Court may issue a 
summons, or such officer a written order, to the 
person in whose possession or power such docu¬ 
ment or thing is believed to be, requiring him 
to attend and produce it, or to produce it, at 
the time and place stated in the summons or 
order.” 

All that the section authorises is that a docu¬ 
ment or thing necessary or desirable for the 
purposes of any investigation, inquiry, trial or 
other proceeding under the Cr. P. C. may be 
ordered to be produced. Stopping of payment 
of certain bills presumably with a view to pass¬ 
ing some order with regard to the amount due, 
to the accused at the termination of the proceed¬ 
ings is evidently not covered by this section. 
The order is in the nature of attachment before 
judgment. Such an order would not be covered 
even by S. 561 A, which recognises the inherent 
power of the Court to pass any orders which it 
may consider necessary in order to secure the 
ends of justice. In a criminal case the accused 
has to be presumed innocent till he is adjudged 
guilty. An order to his prejudice which has the 
effect of attaching property would be inconsis¬ 
tent with this fundamental principle of criminal 
jurisprudence. The order, therefore, is not 
covered by any provision of the Code and is 
illegal. 

(6) As held in ‘In re, Lloyds Bank Ltd.’, AIR 
(21) 1934 Bom 74: 

“the use of extraordinary powers u/s. 561-A 
ought to be reserved as far as possible for extra¬ 
ordinary cases. They are not usually invoked 
when there is another remedy available. Orders 
in the nature of attachment before judgment 
are not altogether consistent with the spirit of 
criminal proceedings, in view of the presump¬ 
tion that the accused is innocent until he is 
found guilty.” 

(7) The order dated the 10th January 1950 is 
set aside. The case shall be sent back to the 
Court of the Trial Magistrate for disposal of the 
complaint in accordance with law. 

D.H. Revision allowed. 
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A. I. R. (39) 1952 Assam 25 [C. N. 15.] 
Thadani 0. J. and Ram Labhaya J. 
Surendra Chandra Das—Petitioner v. For- 
muz Ali — Opposite-Party. 

Civil Revn. No. 46 of 1950, D/- 31-8-1950. 

Civil P. C. (1S08), S. 115, 0.47, R. 1-Order grant¬ 
ing review on ground outside O. 47, R. 1 — Revision 

lies. _ , , 

An erroneous interpretation of an order of remand re¬ 
sulting in a particular order being passed by the Court to 
which the matter has been remanded, is not a ground for 
review within the meaning of O. 47, R. 1, Civil P. 0. 
Where, therefore, the Court grants a review petition on 
this ground, it acts outside the four corners of O. 47, R. 1 
and thus acts illegally in exercise of its jurisdiction. A 
revision petition lies against such order under S. 115, 

Civil P.C. ^ „ [P * ra * 4,5J 

Anno. Civil P. C., S. 115, N. 12; O. 47, R. 1. N. 33. 

M. N. Roy—for Petitioner ; N. M. Dam —for Ojposite 

Parly. 

Thadani C. J. — This is an application under 
S. 115, Civil P. C., seeking to revise an order, 
dated 6-2 1950 passed by the learned Munsiff of 
NowgODg upon an application made to him on be¬ 
half of the Plaintiff Opposite Party under O. 47, 
r. l, Civil P. C., and S. 151, Civil P. C. 

[2] The facts material to the revision applica¬ 
tion are these. The plaintiff, one Hazi Formuz 
Ali, brought a suit against the defendant appli¬ 
cant, Surendra Chandra Das, for ejectment, in the 
Court of the Munsiff of Nowgong. The Munsiff of 
Nowgong dismissed the plaintiff’s suit with costs 
by his judgment, dated 30 11 1943. The plaintiff 
preferred an appeal against the judgment and de¬ 
cree of the learned MunBiff of Nowgong, and 
Mr. S. K. Das who heard the appeal, allowed it 
and decreed the plaintiff’s suit for ejectment, but 
remanded the case to the Munsiff of Nowgong 

after framing an issue in these terms: 

“Whether the Defendants are entitled to claim any 
compensation on their eviction from the suit lands? If 
so, what amount of compensation is pajablc to which 
defendant? With the above direction, the suit bo remand¬ 
ed to the learned Trial Court for disposal according 
to law." 

[3l On receipt of the records, the learned Mun¬ 
siff of Nowgong after taking evidence, recorded 
his finding on the issue and passed an order that 
the records be re-submitted to the First Appellate 
Court with his finding and the evidence recorded 
by him. As soon as this order was passed by the 
learned Munsiff, the plaintiff made an application 
to the Munsiff under O. 47, R. 1 and S. 151, Civil 
P. C., to which we have referred. The learned 
Munsiff reviewed the order passed by him and de¬ 
clined to forward his finding and the evidence to 
the First Appellate Court. Against this order, the 
defendant has come to this Court in revision. 

[4] It is plain that the learned Munsiff has 
by his order allowing the review application re¬ 
interpreted the order of the learned Second Addi¬ 
tional Judge, A. Y. D., dated 2S 11-194G. as an 
order which did nob require the learned Munsiff 
to submit his finding and evidence on the issue re¬ 
manded to him by the First Appellate Court, We 
1952 Assam/4 


do not think the learned Munsiff was competent 
to review his original order directing the submis¬ 
sion of the finding on the issue remanded to him 
by the First Appellate Court, having regard to 
the terms of O. 47, R. 1, Civil P. C. An erroneous 
interpretation of an order of remand resulting in 
a particular order passed by the Court to which 
the matter has been remandsd, is not a ground for 
review within the meaning of O. 47, R. 1, Civil 

P. C. 

[ 5 ] We are of the view that in vacating his 
first order submitting the finding and the evi¬ 
dence to the first Appellate Court upon a review 
application, the learned Munsiff acted illegally in 
the exercise of his jurisdiction. It is true that 
under O. 43, B. 1 (w), an appeal lies from an order 
under R. 4 of O. 47, Civil P. 0. granting an appli¬ 
cation for review, but it is equally true that 
under R. 7 of o. 47, Civil P. C., the grounds of 
objection on appeal are limited in their character. 
In the case before us, the learned Munsiff has 
not granted the application because in his opinion 
the application for review should be granted, but 
beoause he had erred in interpreting the order of 
remand passed by the lower Appellate Court. As 
we have observed, in granting the review applioa 
tion on this ground, the learned MuDsiff acted 
outside the four corners of O. 17, R. l, Civil P.C., 
and, therefore, acted illegally in the exercise of 
his jurisdiction. In this view, the present revisior 
application under S 115, Civil 1*. 0., is compe 
tent, and it was not necessary for the applicant 
to file an appeal against the 2 nd order of the 
Munsiff, to the proper Court. 

[6l The question still remains whether this ig 
a fib matter in which we should set aside the 2nd 
order of the learned Munsiff and restore the first 
order. The order passed by the lower Appellate 
Court is in these terms : 

“F, therefore, paes the following order: — Appeal No. 10/ 
4G is dismissed with the learned trial Court’s finding 
modi6ed as above. Parties should bear their own costa. 
Appeals Nos. 4/4G, 5/16, 6/46, 7/1G, 8/4G and 9/16 are 
allowed and the respective suits are decreed with costs in 
both the Courts, directing that the plaintiff be pub in 
khaa possession of the respective suit land alter evicting 
the respective defendant therefrom with all structures 
thereon, and that tho judgment with decree of the 
learned Munsifi be reversed, and further that the decree 
should net be given effect to until the following issue is 
tried and deoided by the learned trial Court : 

Issuo:—Whether the defendants are entitled to claim 
any compensation on their eviction from the suit lands ? 
If so, what amount of compensation is payable to which 
defendant ? With the above direction, these six suits are 
remanded to the learned trial Court for disposal, accord¬ 
ing to law.” 

[ 7 ] It is clear that the learned Appellate Judge 
hag reversed tho judgment and decree of the 
trial Court and while remanding the case on the 
issue framed by him he has not directed the 
learned Munsiff to submit his finding to the 
appellate Court. There were in all six appeals 
before the first Appellate Court from the judg¬ 
ments and decrees passed in six suits. The order of 
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remand was made in all the six appeals. The 
present application has been filed with reference 
only to one of the six suits, being Suit No. Ill of 
1944. Now, if we set aside the order of the learned 
Munsiff in Suit No. Ill of 1944. the orders passed 
in the remaining suits will remain because no 
revision application has been filed against his 2nd 
order passed in those suits. We, therefore, do 
not propose to interfere in revision in the order 
passed by the learned Munsiff refusing to submit 
to the lower Appellate Court hi3 finding on the 
issue remanded to him, together with the evi¬ 
dence. The judgment and decree passed by the 
learned Munsiff as a result of his finding on the 
issue remanded to him, 13 an appealable decree, 
and it is open to the aggrieved party to file an 
appeal in a proper Court, if so advised. 

[3] We, decline to interfere in revision and 
dismiss the application but in the circumstances 
of the case with no order as to costs. 

[9] The rule is discharged accordingly. 

[ 10 ] Ram Labhaya J. —I agree. 

D.B.B. Buie discharged. 


A. I. R. (39) 1952 Assam 26 [G. N. 16.] 

Thadani C. J. and Ram Labhaya J. 

Dular Kumar and another — Petitioners v. 
The State. 

Criminal Revo. No. GO of 1901, D/- 29*8-1951. 

Assam Prohibition Act (XXIII [23] of 1947), S. 5 (a) 
— Possession of opium — Proof of mensrea essential 
for offence. 

Possession of opium within the meaning of S. 6 (a), 

Assam Opium Prohibition Act must imply knowledge. 

It must bo conscious possession making some kind of 

control possible, or in other words, there must be metis 

rea or guilty knowledge before a person could be convicted 

of an offence under S. 5 (a) for possession of opium. 

[Para G] 

The accused who were two brothers, were livirg In the 
same house which was enclosed by a courtyard inacces¬ 
sible to persons from outside. On a search a large 
quantity of opium i.o. lj seer was found hidden in a heap 
of bricks lying in the courtyard of the house. There was, 
however, no evidence pointing to the conclusion that both 
or any one of them had guilty knowledge of the exlstenoe 
of the opium. On the other hand, the evidence did not 
exclude the possibility of the opium being kept there by 
the other inmateB of the house. 

Held, that it oould not be held in the circumstances 
that the opium was in the possession of the accused mere¬ 
ly because they were owners of the house. In the absence 
of any evidence pointing to their guilty knowledge they 
could not be convicted under S. 5 (a). [Para 6] 

S. K. Ghose and P■ Chaudhuri — for Petitioners-, R. K, 
Gomami, Government Advocate (Jr.)—for the State. 

Case referred to: 

(’50) A. I. R. (37) 1950 Assam 152 : (61 Or. L J. 973 ) 

[Pr. 6] 

Ram Labhaya J.— The petitioners were con¬ 
victed by Mr. M. K Chaudhuri, Magistrate, 1st 
Glass, Dibrugarh, under S. 6 (a), Assam Opium 
Prohibition Act of 1947. They were sentenced each 
to undergo rigorous imprisonment for B years and 


to pay a fine of Rs. 100 each and in default of pay¬ 
ment of fine to further rigorous imprisonment for 2 
months. Their appeal was dismissed by the Sessions 
Judge, U.A.D. This petition of revision is directed 
against the order of the learned Sessions Judge 
confirming their convictions and sentences. 

[ 2 l The petitioners are brothers. They lived in 
the same house. Their house was searohed on 
20-11-1949 by the Excise Inspector K. C. Saikia. 
The search was conducted with due formalities in 
the presence of independent witnesses. As a result 
of the search the Inspector first seized 4 pieces of 
papers (Exs. 1-4). It was the prosecution case that 
these pieces of papers were memos of accounts show¬ 
ing payments to two persons N*nke and Bapung. 
two notorious smugglers, who had been bound down 
under s. ll, Assam Opium Prohibition Act. The 
residential portion of the house of the accused 
was enclosed by a tin Bheet fencing. In the south¬ 
west corner of the enclosed courtyard, there was 
a heap of bricks. One of these brioks had a 
suspicious look. It was picked up by the Excise 
Jamadar aDd shown to the Excise Inspector in 
the presence of the witnesses. The Excise Inspec¬ 
tor threw that brick again* t same hard substance. 
It broke and it was found that it contained l£ 
seer of opium. The opium was wrapped in a paper. 
There was also a linen covering and moulten wax 
had been poured on it in such a manner that the 
paokot looked like an ill baked brick. 

[3] The recovery of opium from the courtyard 
of the pe’itioner is admitted. The contention 
raised is that opium was not proved to have been 
in the conscious possession of the petitioners and 
that their convictions were not sustainable in law. 

[4] The learned Sessions Judge came to the 
conclusion that planting of the opium by someone 
from outside was excluded by the oiroumstances 
of the case. The quantity recovered is large. It is 
of a substantial value. It would not be easily 
procurable. It would not be anybody's worth his 
while to procure suoh a quantity of opium for 
purposes of planting. Mr. Ghosh has not challeng¬ 
ed this view of the learned Sessions Judge and 
we think ho was right in the conclusion that the 
opium recovered was not placed in the courtyard 
of the petitioners by someone from outside as 
was suggested in the Courts below. 

[5] The learned Sessions Judge did not agree 
with the trial Magistrate that Exs. 1-4 indicated 
dealings of the petitioners with the two smugglers' 
of repute—Bapung aDd Nanke—who had beep 
bound down under S. 11, Assam Opium Prohibi¬ 
tion Act. The ground on whioh this view prevailed 
with him was that there was nothing to show 
that the t^o persons referred to in the documents 
were smugglers bearing those names. The learned 
Government Advocate did not seem to be satis¬ 
fied with this view but he ooul 1 not challenge it 
on any reasonable basis. The learned Sessions 
Judge was justified in not regarding mere names 
as sufficient proof of the faot that the persons 
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referred fco were fche smugglers. Other persons 
than these smugglers could bear those names and 
this faot is not disputed. We have no reason to 
differ from the learned Sessions Judge in the 
view that he has taken of these documents. 

[6] The only other evidence in the case is of 
the reoovery of opium from an enclosed courtyard 
of the petitioners under circumstances described 
above. The learned Sessions Judge was of the 
view that reoovery of the opium from the court, 
yard of the petitioners constitutes proof of con- 
scious possession of the opium on the part of the 
two petitioners. He took into consideration the 
skilful manner in which the opium was concealed. 
The device adopted was no doubt new and cle¬ 
ver. The person placing it there had undoubtedly 
guilty knowledge. His possession would undou- 
btedly be conscious possession. But the question 
is whether boih the brothers were in oonsoious 
possession of the opium recovered from the court¬ 
yard belonging to them. A barber was admittedly 
living in the oompound of the house. The learned 
Sessions Judge observed that it had not been 
brought out that he bad acOees to the place from 
where the camouflaged packet of opium was re- 
covered. But even if he had access, he would not 
have the required amount of control over the 
courtyard from where the opium was recovered. 
The learned Sessions Judge has confused posses¬ 
sion and control of the courtyard with the 
possession of opium. The question was whether 
the barber living in the same compound had 
aocess to the courtyard. If he had and could 
place the opium there without the knowledge of 
the petitioners, he would have conscious posses¬ 
sion of the opium notwithstanding the fact that 
the courtyard where the opium was placed was not 
in his possession. The prosecution evidence does 
not show that the barber had no access to the 
courtyard. The learned Government Advocate 
has not been able to show from the prosecution 
evidence that it was not possible for the barber 
living in a part of the house to place the opium 
there. So long as that possibility is not excluded, 
it oannot be said that the opium was in possession 
of the petitioners merely on the ground that 
they were the osvners of the house or on the 
ground that it was found lying in a heap of bricks 
in their courtyard. They may be wholly unaware 
of its existence. There is also no evidence, direct 
or circumstantial, suggesting that both the bro¬ 
thers were party to placing the opium there or 
had knowledge of its existence. If recovery of 
opium from the courtyard could be taken as evi¬ 
dence of conscious possession of the opium by the 
petitioners, it would follow logically that other 
inmate* of tho house were also in conscious 
possession of the opium. Yet this conclusion is not 
possible as possession of opium within the meaning 
of s. 5 (a), Assam Opium Prohibition Act must 
limply knowledge. It must be conscious possession 
[making some kind of control possible, or, in other 


words, there mast be mens rea or guilty know¬ 
ledge before a person could be convicted of an 
offence under S. 6 (a) for possession of opium: vide 
Abdul Ali v. The State , A. I. R. (S7) 1950 Assam 
152. It is possible that opium may have been 
placed there by one of the two brothers. It is also 
possible that both had the guilty knowledge of 
its existence there. They, however, cannot be 
convicted on possibilities. There is no evidence 
pointing to the conclusion that both or any one 
of the two had guilty knowledge of its existence 
there, and if other inmates of the house could not 
be found guilty by reason of the recovery alone! 
of the opium from the courtyard, the petitioners 
too could not be convicted. 

[7] We think that the evidenoe on the record 
does not bring home the charge to the petitioners 
and therefore their convictions are unsustainable. 
The petition is allowed, their convictions and 
sentences are set aside. 

[8] Thadani G. J.— I agree in tho conclusion. 

K.S. Convections & sentences set aside. 


A. I. R. (39) 1952 Assam 27 (C . N. 17.] 

Thadani C. J. and Deka J. 

Durga Prosad Goenka — Appellant v. Debt- 

dutt Saraff — Respondent. 

S. M. A. No. 14 of 1950, D/- 23 8-1951. 

(a) Civil P. C. (1908), O. 1, R. 10 — Ejectment suit 
against tenant—Necessary parties. 

Ordinarily the question of title in an ejectment suit ia 
not material. The material iEEue is whether the rela¬ 
tionship of landlord and tenant existed between the 
plaintiff and the defendant. Tn a case where one of fche 
co-sharers only makes a contract of lease, it Is not neces¬ 
sary for the other co-sharers to join as plaintiffs in an 
ejectment suit. The trial Court came to the conclusion 
that it was the defendant who rented the house from the 
plaintiff and that the relationship of landlord and tenant 
existed only between the plaintiff and the defend»ut, and 
not between the two firms, as alleged by the defendant : 

Held th8t unless that finding was set aside by the 
appellate Court the suit could not be remanded for re-trial 
on the ground that certain co-sharers of the plaintiff 
were necessary parties to the suit. [Paras 6, 7) 

(b) Civil P. C. (1908), O. 14, R. 1 — Ejectment suit 
—Question of boundaries. 

Where in an ejectment suit the defendant did not 
dispute the fact that he was a tenant of the house in 
question, the question of tho boundaries of the property 
does not arise. (Para 8] 

Anno. Civil P. C., O. 14, R. 1, N. 1. 

S. A/, Lahiri—for Appellant ; D. C. Ban/a andS. G, 
Chaudhuri _ for Respondent. 

Thadani C. J —This is a second miscellaneous 
appeal from fche judgment; and decree of fche 
learned District; Judge, L A. D., dated 27 6 60, by 
which he set aside the judgment and decree of 
fche ferial Court; and remat-ded fche suit for re-trial. 

The order of remand is in fchc-se terms : 

‘‘Therefore, for the er.ds of justice, I should set aside 
the judgment and decree and remand the suit for trial 
afresh after imp'eading the heir of Gacesbdas amending 
the phint by giving descriptions and boundaries of the 
land on which tho hm^e is situated and also framing of 
the necessary issues a3 indicated above. The defendant 
appellant should be given an opportunity to file a fresh 
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M. S.. if necessary, and thereafter the suit should be 
disposed of according to law. The costs will abide by the 
result of the suit after it is heard afresh.” 

[2] As a matter of caution, the appellant has 
also made an application under 8 115, Civil P. C. 

[3] The plaintiff Durgaprosad Goenka brought 
a suit against the defendant Debidutt Saraff for 
ejectment from the house leased to him, and for 
arrears of rent and damages. The defence to the 
suit was that the defendant himself did not take 
the lease of the house from the plaintiff, but that 
it was the firm of Messrs. Pokarmall Laduram 
who rented the house from Messrs Ganeshdas 
Sreeram; the name of the firm of Pokarmall 
Laduram was changed to Ghasiram Debidutt, 
Pokarmall being the father of the defendant and 
Laduram, a son of a brother of Pokarmall. 

[ 4 ] On the pleadings, the trial Court framed 
the following issues : 

1, Whether the suit is bad for non-joinder of parties? 

2. Whether the defendant has defaulttd rents ? If so. 
iB he liable for arrears of rent with damages, as alleged 
in the plaint ? 

(3) Whether the defendant is liable to be evicted ? 

(4) To what relief, if any, is the plaintiff entitled ? 

[5] On the first issue, the trial Court came to 
the conclusion that it wa3 the defendant who 
rented the house from the plaintiff and that the 
relationship of landlord and tenant existed only 
between the plaintiff and the defendant, and not 
between the two firms, as alleged by the defendant. 

[6l While setting aside the judgmeit and 
decree of the trial Court, tbo learned District 
Judge has said nothing as to the finding of the 
trial Court on the first issue, namely, that the 
relationship of landlord and tenant existed be¬ 
tween the plaintiff and the defendant, and not 

I between the two firms It is manifest that utless 
that finding is set aside, the suit cannot be 
remanded for re-trial on the ground that certain 
co-sharers of the plaintiff are necessary parties 
to the suit. 

£ 7 ) As we propose to set aside the order of 
remand, we do not wish to pre-judge the decision 
of the learned District Judge on the first issue, 
but it seems to us that he ought very carefully to 
consider the finding of the learned Munsiff in 
which he has held that the relationship ot land¬ 
lord and tenant existed between the plaintiff and 
the defendant. Ordinarily, the question of title 
in an ejectment suit is not material The material 
issue is: whether the relationship of landlord and 
tenant existed between the plaintiff and the 
defendant. In a case where one ot the co sharers 
only makes a contract of lease, it is not necessary 
for the other co sharers to join as pla.ntiffs in an 
ejectment suit 

f8l The leirned Judge has also erred in think¬ 
ing that in an ejectment suit the boundaries of 
the property must be set out In the present 
case, the defendant did not dispute the fact that 
he was a ten mt of the house in question The 
question, therefore, of the boundaries of the pro¬ 


perty did not arise. The learned Judge, there 1 
fore, was in error in remanding the suit for* 
re trial on these two points. 

[9l We set aside the order of remand passed 
by the learned Judge in the exercise of our 
powers under S. 115, Civil P. C. assuming that no 
appeal lies, as to which we express no opinion in 
this case. We direct the lower appellate Court to 
dispose of the appeal in accordance with law. We 
make no order as to coats, of the appeal, or 
revision. 

[ 10 ] Deka J. —I agree. 

D.H. Order accordingly. 

A. I. R. (39) 1952 Assam 28 [C. N. 18 ] 

Thadani C. J. and Deka J. 

Bidyaram Kalita and others — Appellants v. 
Birdatta Kalita — Respondent. 

8econd Appeal No. 56 of 1950, D/- 1 8-1951. 

T. P. Act (1882) S. 53 A—Applicability — Usuiruc- 
tuary mortgage - Unregistered endorsement on mort¬ 
gage by mortgagor relinquishing his interest in 
mortgaged land in favour of mortgagee for a sum be¬ 
low Rs. 100—Registration —Mortgagee continuing in 
possession in part performance oi contract can claim 
benefit ot S. 53A to resist suit for redemption—Regis, 
tration Act (1908), S. 17. 

B as the karta of a joint Hiudu family consisting oi 
himself iud bis brother M, executed a usufruotuary mort¬ 
gage of joint family lands in favour of the defendant for a 
consideration of Rs. 180. Subsequently the mortgage debt 
was divided between B and M and B agreed to pay inte¬ 
rest or hold himself liable only for Rs. 90 and an endorse¬ 
ment to that effect was made on the mortgage. M sold 
his interest in the laud to the defendant by a registered 
sale deed and subsiquently B also relinquished hiB inte¬ 
rest in the land in favour of the defendant by an unregis¬ 
tered em orsement on the mortgage in lieu of the unpaid 
portion of toe mortgage debt. The plaintiff who was the 
successor in interest of B sued for redemption of the 
mortgage. 

Held that taking the two endorsements together the 
consideration for B's trai sfer of his interest to the defen¬ 
dant must be taken to be Rs 90 which B was liable to pay 
on the basis of the mortgage an i as 6uch the endorsement 
ot relii quishinent did not require any registiation. 

[Para 6] 

Held further , that even assuming that the endorse- 
ment required registration the plaintiff was debarred by 
virtuo of S 53A T. P. Act from euforcing his right of 
redemption against the defendant who in part-perfor¬ 
mance of the contract had u it only continued in posses¬ 
sion o f the land but had taken a settlement of the land 
from the landlord and was paying rent as a tenant at the 
instance of B in furtherance of the contract. [Para 8J 

Anno. T. P. Act, S. 53A, N. 13, 14 ; Registration Act, 
S. 17 N. 22, 84. 

Bisivesuiar •iarma—for Appellants ; J. O. 8en and C. 
Lahhar- for Respondent . 

Deka J. — This is a second appeal arising from 
the judgment and decree of tht learned Subordi¬ 
nate Judge, L. A D. reversing the iecree in the 
suit passed by the Munsiff of Gauhati in Trtl® 
Suit No 9 of 1947. 

[2] The plaintiff's case is that their predeces¬ 
sor in interest late Birohuram Kalita mortgage 
the land in suit by way of usufruotuary mortgage 
to Birdatta Kalita on 11 6-1926 for a sum of Rs 1BU 
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only and as twelve years have elapsed since after 
the date of the mortgage, the mortgage stood 
automatically redeemed under the Assam Money¬ 
lenders Act of 1943. The plaintiffs claim the right 
of redemption with regard to the land mortgaged 
by Birohu together with compensation valued at 

Rs. 200 . 

[9] Defendant 1, Birdatta pleaded that there 
was no subsisting mortgage and that the mortgage 
debt had been liquidated long before the present 
suit was brought. His defence was that Birohu 
and Menoka were two brothers and the loan was 
obtained by Birohu as the Karta of the joint 
family. Menoka was entitled to half of the mort¬ 
gaged land and he sold his portion of the land to 
the defendant by a registered deed for cash consi¬ 
deration and subsequent thereto, Hashiram who 
wa9 given by his father Birohu one-fourth of his 
share i. e. one-eighth of the mortgaged land by 
way of gift, sold the same to the defendant 1, by 
a registered sale deed and Birohu himself relin¬ 
quished his interest in the land in favour of the 
defendant 1, by an endorsement in the mortgage 
deed itself on 2nd of Magh 1347 B. S. (correspond¬ 
ing to 15-1-1941) in lieu of the unpaid portion of 
the mortgage debt and the mortgage debt was 
thus completely liquidated by the transfer of the 
interest of the share-holders in the land to the 
mortgagee. 

• [4) The learned Munsiff found the transfer in 
favour of defendant 1 by Menoka and Hasiram to 
be valid and deoreed the suit for redemption with 
regard to 3/8th share of the mortgaged land with 
proportionate cost. The plaintiff appealed against 
this decree to the Subordinate Judge and the 
defendant 1 also filed oross-objections. The lear¬ 
ned Subordinate Judge held that the transfer by 
Birohu of his subsisting interest in the land 
by the endorsement dated 2nd Magh 1347 was 
quite valid and that it operated to extinguish the 
mortgage debt completely. He found that the 
mortgage debt was satisfied in the year 1941 and 
the Assam Act iv [ 4 ] of 1943 — (The Assam Money¬ 
lenders Act) had no application to the facts and 
circumstanoes of the case and accordingly the 
plaintiffs’ suit was directed to be dismissed with 
costs. The plaintiffs have preferred this appeal 
against this decree. 

[5] The only point pressed before us by the 
learntd Advocate for the appellants is that the 
endorsement Ex. C (2) on the back of the mort¬ 
gage deed made by Birohu, could not operate as 
a transfer of the interest of the mortgagor and 
the right of redemption was not extinguished 
thereby. Mr Sarma contends that it being a 
transfer of the interest in land, it ought to have 
beon made by a registered document and in the 
absence of such a document the endorsement does 
not operate as a transfer in law. Two points 
require our consideration in connection with this 
contention: (l) whether the interest in the lard 
was valued at more 6han Rs. 100, (2) if it exceed¬ 


ed Rs. 100 whether the unregistered endorsement 
can be given effect.to for the purpose of ascer¬ 
taining its terms and whether it binds the parties 

[6] The learned Advocate for the respondent 
contends that it appears from another endorse, 
ment made in tho document which is marked 
Ex. O (l) that the mortgage debt was divided 
between Menoka and Birohu and Birohu agreed 
to pay interest or hold himself liable only for 
Rs. 90; this endorsement was made on 25.4 1929. 
Mr. Sen appearing for the respondent contended 
on the basis of this endorsement that the unpaid 
portion of the debt due by Birohu was therefore 
rs. 90 and that this transfer of his intorest in the 
land was made for a sum of Rs. 90 alone and as 
such, no registration was necessary for the trans¬ 
fer of Birohu’s interest in the land. It is stated 
in tho endorsement Ex. O (2) that the transfer of 
Birohu’s right of possession with respect to the 
land was on account of the debt covered by the 
deed, which implied that the consideration for 
this transfer was the sum due from Birohu 
under the mortgage. Taking the two endorse-! 
ments together it is reasonable to say that the! 
consideration for the transfer of the interest was! 
for Rs. 90 which Birohu was liable to pay to de-» 
fendant 1 on the basis of the mortgage. 

[7] Assuming that the value of the possessory 
interest of Birohu which he transferred was 
worth more than Rs. 100 and tbe document of 
transfer therefore required registration, it seems 
to us that S 53A, T. P. Act would apply to the 
facts and circumstances of the case. Tbe learned 
Subordinate Judge seems to rely on this seotion 
when he sajs in his judgment that respondent 1 
being in possession under an unregistered sale 
deed would also be protected from dispossession 
by the doctrine of part performance Section 53A, 
T. P. Act reads : 

“Where any person contracts to transfer for considera¬ 
tion any immovable property by writing signed by nim 
or on his behalf from which the terms necessary tc 
constitute the transfer can bo ascertained with reason¬ 
able certainty, 

and the transferee has, in part performance of tho 
contract, taken possession of the property or any part 
thereof, or the transferee, being already in possc-sion, 
continue^ in possession in part performance of the con 
tract and has done some act in furtherance of the 
contract, 

and the transferee has performed or is willing to 
perform his part of the contract, 

then, notwithstanding that the contract, though re¬ 
quired to be registered has not been registered .... the 
transferor or any person claiming under him shall be 
debarrel from enforoing against the transferee and 
persons claiming under him any right- in respeot of the 
property of which the transferee has taken or continue*? 
in possession.“ 

C83 In the case before us tbe terms of the 
transfer can be sufficiently ascertained from the 
endorsement Ex. c (2) with reasonable certainty 
and the tramferee has in » art performance of the 
contract not only continued in possession of tho 
property but has entered into the relation of 
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landlord and tenant with the landlord of Birohu gong, being Suit No. 4 of 1949. This suit was 


at the instance of Birohu. He has got settlement 
of the land from the landlord and is paying rent 
as a tenant at the instance of Birohu in furthe. 
ranee of the contract. The mortgage debt also 
has been treated as paid. These ciroum3tances are 
sufficient to enable defendant l to claim the 
transfer of the interest of Birohu by the doctrine 
of part-performance. By virtue of S. 534 , T. P. 
Act the plaintiffs who are successors-in-interest 
of Birohu are debarred from enforcing against 
[the transferee any supposed right of redemption 
of the property. 

[9] In the result we affirm the judgment and 
decree passed by the lower appellate Court and 
dismiss the appeal with costs. 

[ 10 ] Thadani C. J. — I agree. 

K.S, Appeal dismissed. 

A. I. R. (39) 1932 Assam 30 [G. N. 19.] 
Thadani 0. J. and Deka J. 

Sitaram Agarwalla—Appellant v. Md. Ker/an 
Ali and another — Respondents. 

S.M.A. No. 4 of 1950, D/- 16-8-1951. 

Civil P. C. (1908), Ss. 2, 47, O. 21, R. 29_Order of 
stay under O. 21, R. 29—Appeal. 

An order staying exeoution of a decree made under the 
provisions of O. 21, R. 29, is not an order determining a 
question relating to the execution of a decree within the 
meaning of 9. 47 road with 9. 2, and henoe no appeal 
lies against the order. Case law discussed. [Para 11] 

Anno. Civil P. C., S. 2, N. 14; 9. 47, N. 28, 44; O. 21, 
R. 29, N. G. 

3. M. Lahiri ; Disweswar Sarnia ; S. K. Ghosh and 
R. K. Goswami — for Appellant ; A. R. Barooah — for 
Respondents, 

Cases referred to.— 

(Arranged in order ot Courts, anl in the Courts 
chronologically, List of foreign cases referred to comes 
after the Indian Cases). 

(’21) A. I. R. (8) 1921 Bom. 208 ; (45 Bom. 241). [Pr 4] 
(14) 20 Cal. L. J. 512 : (A.I.R. (2) 1915 Cal. 122). [Pr 4] 
C21) 2 Cal. W. N. 555 : (55 Ind. Cas. 228). [Prs 3, 10] 
V45) 49 Cal. W.N. 532. [Pr 9] 

(’30) 4. I. R. (17) 1930 Lab. 187 : (11 Lah. 402). [Pr 5] 
1’18) A. I. R. (5) 1913 Mad. 1171 : (40 Mai. 233 F.B ). 

[Pr 10] 

l'48) A I.R. (35) 1918 Mad. 524 : (1948-1 Mad. L. J. 425) 

[Pr9] 

t’49) A.I.R. (30) 1949 Mad. 190 : (1948-2 Mad. L.J. 421). 

Pr 9] 

C 'l) A. I. R. (18) 1931 Rang. 221 : (9 Rang. 354). [Pr 4J 

Thadani C. J.—This is a second appeal from 
the order of the learned Munaiff, Nowgong, dated 
8-6-1948 by which ho stayed the execution of the 
decree passed by him in R. suit No. 20 of 1940. 

[2] The decree holder, Sitaram Agarwalla, 
brought a suit as far back as 1940 against (i) 
Kerfan Ali and (2) pro forma defendant Furkon 
Ali, for possession and recovery of a sum of 
Its. 90 as arrears of rent, and in due course 
obtained a decree. Tno judgmeut-debtors preferred 
an appeal from' the- judgment and decree, but 
their appeal was dismissed. Shortly afterwards 
the judgment-debtors' tiled a suit against the 
decree-holder in the Court of-fcha. Munsiff, Now- 


eventually dismissed with costs. The judgment- 
debtors then brought another suit in 1947 in the 
Court of the Subordinate Judge of Nowgong and 
surprisingly enough, prayed for the stay of the 
exeoution of the decree in fcuit No. 20 of 1940 on 
the file of the Munsiff of Nowgong. The learned 
Subordinate Judge of Nowgong, by his order, 
dated 20 5-48, equally surprisingly stajed the 
execution of the decree passed in Suit No. 20 of 
1940. Apparently, acting upon this order, passed 
by the learned Subordinate Judge, the Munsiff 
passed the order against which this appeal has 
been preferred. The order passed by the learned 
Munsiff on 8-6.48 is in these terms : “Seen the 
order of the Subordinate Judge passed in T. Suit 
No. 24 of 1947 on 20 5-48. Execution stayed till 
disposal of suit accordingly.” 

[3] A preliminary objection has been taken to 
the maintainability of this appeal. It is argued on 
behalf of the judgmenb-debtors that the order 
staying execution of the decree—an order whioh, 
on the facts of this case, must be regarded as an 
order under the provisions of O. 21, R. 29, Civil 
P.0. —is nob an appealable order within the mean¬ 
ing of s. 47 read with S. 2, Civil P. C. In support 
of his contention, Mr. Ghose for the judgment- 
debtor has relied upon a decision of the Calcutta 
High Court reported in Rajendra Kishore v. 
Mathura Mohan , 25 Oal. W. N. 555. The case 
before the learned Judges of the Calcutta High 
Court was a case in whioh stay of exeoution had 
been refused. Tbe learned Judges referred to the 
Corresponding S. 244 of the Code of 1882 , and the 
addition of the words “or relating to the stay of 
exeoution thereof * in the Act of 1888. They 
pointed out that in the present Code of 1908, the 
words ‘relating to the stay of execution’ have 
been omitted from S. 47. and observed : 

' We are, therefore, constrained to tbe oonolueion that 
aohangein the law was intended, and that orders staying 
or refusing to stay oxoautlon are no longer to be consi¬ 
dered a9 ordere determining questions relating to the 
execution of the decree.” 

[ 4 ] An identical view has been taken by the 
Bombay High Court in a case reported in Janar- 
dhan v. Martand, A.I R. (3) 1921 Bom 208. That 
case related to an order granting slay of execu- 
tion. A single Judge of the Rangoon High Court 
in the oase reported in U San Wa v. U Chit 
San, A. I. r. (18) 1931 Rang. 221, has also taken 
the same view as the Bombay and the Calcutta 
High Courts. The case reported iu Rama Prasad 
v. Anukul Chandra , 20 cal. L. J* 6 12 * ^ a8 alao 
referred to by Mr. Ghose in support of his con¬ 
tention that from an order staying execution of a 

decree or refusing to stay execution of a decree, 
no appeal lies. 

[ 5 ] Mr. Lahiri for the decree- holder has on the 
other hand, referred us to a deoisionof the Lahore 
High Court reported in Durga Devi v. Hans 

A. 1 . R. ( 17 ) 1930 Lah. 187, in whioh the learned 
Judges held that an order staying execution of a 
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deoree till the decision of appeal, falls under 
S. S (2) read with 8. 47, Civil P. 0., and is appeal- 
able as a deoree. Tek Ohand J., took the view : 

“that an order, which stays execution of a decree, 
pendi- g disposal of the appeal against that deoree, finally 
and conclusively determines (so lar as the Court passing 
snch order is concerned), the very important right of the 
decree-holder lo roap forthwith the fruits of that deoree. 

It is nn doubt true, that the execution proceedings may, 
and will be re.ived after ths disposal of the appeal. But 
in that event, and from that stage, the execution will 
really be that of the decree of the appellate Court which 
will have superseded the deoree of the trial Court of 
whioh execution was stayed by the order in question." 

[6] Apparently, the learned Judge construed 
the order staying execution of a deoree pending 
the disposal of the appeal as an order from which 
an appeal lies, on the ground that it conclusively 
determined a right, so far as the Court passing 
the decree was concerned, as, after the appeal is 
decided, the decree to be executed is the decree 
of the Appellate Court, and not the decree of the 
trial Court. If the decision is based on this 
ground—and we think it is—it is not an authority 
for the facts of the case before us. In the present 
case, the order staying execution of the decree 
has not been made pending an appeal, but mani¬ 
festly purports to be male in terms of o 21, 

R. 29, Civil P. 0., in that against the decree.holder 
there is a suit brought by the judgment debtor in 
the Court of the Subordinate Judge, Nowgong. 
The decree in the present case, which will ulti- 
mately be executed, is not a decree of another 
Court, but a deoree of the Munsiff passed in suit 
NO. 20 of 1940. 

[7] Mr. Lahiri for the decree-holder conceded 
that if a question is one which oinnot be regarded 
as a question determined within the meaning of 

S. 47, Civil P. 0., an appeal will nob lie. For 
instance, he conceded that an order adjourning 
execution proceedings for hearing till another 
day, will not be regarded as determining a ques¬ 
tion within the meaning of 8. 47. He also con¬ 
ceded that if there is a provision in the decree in 
the nature of an impediment to the immediate 
execution of a deoree, the refusal of the Court to 
execute the decree forthwith will not be regarded 
as a question determined within the meaning of 
8. 47, Civil P. C. 

[8] If then staying execution of a decree in 
.consequence of an impediment in the deoree itself 

to the immediate execution of it, is nob a question 
determined relating to execution of a decree 
within the meaning of 8. 47, Civil P. C., we do 
not think that an order made under O. 21, R. 29, 
Civil P. C. t oan be differently interpreted, o. 21 , 
R. 29, Civil P. C., empowers the Court to stay 
execution of a decree passed by itself, when there 
is a suit pending against the decree-holder of his 
Court, and brought by the judgment debtor in 
another Court. In other words, the stay of execu¬ 
tion of the decree in this case ordered by the 
learned Munsiff in accordance with R. 29 of O 21 , 
Civil P. C., operates as an impediment to the 


execution of the decree in R. Suit No. 20 of 1940. 
By reason of this impediment, far from deter, 
mining any question relating to the execution of 
the decree, the Munsiff has abstained from decid¬ 
ing any question relating to the execution of the 
decree until the impediment is removed by the 
deoision of the suit brought by the judgment- 
debtors against the decree-holder in the Court of 
the Subordinate Judge, NowgODg. 

(9l Similarly, the case reported in Veera 
Raghavayya v. Kali Rattamma, A.I.R. (35) 1948 
Mad. 524, upon which Mr. Lahiri relied, is a case 
where the order in question was made under the 
provisions of O. 41, R. 6, Civil P. C , and not 
under the provisions of O. 21, R. 29, Civil P. C. 
In the case reported in Sundaresan v. Venka- 
tesiah, A. I. R. (36) 1949 Mad. 196, it does not 
appear that the order was made under O. 21, R. 29, 
Civil P. C. Finally, Mr. Lahiri has referred us 
to a decision of the Calcutta High Court reported 
in Abdul Washe v. Brojendra Mohan , 49 Cal. 
W. N. 532. That was a case in which an order of 
a Civil Court refusing to stay execution, notwith¬ 
standing the receipt of a notice under S. 34, 
Bengal Agricultural Debtors Act, 1935, was 
involved. Mukherjea J. (now a Judge of the 
Supreme Court of India) held that the order came 
within the purview of 8. 47, Civil P. C., and was 
appealable. It is manifest that the decision 
proceeds upon a violation of the provisions of 
8. 34, Bengal Agricultural Debtors Act, 1S35. 
Section 34 makes it obligatory upon a Court, on 
receipt of a notice, to stay the execution proceeding. 
In other words, a question finally determining the 
right of the debtor to have the execution of the 
decree stayed, was disposed of by the refusal of 
the Civil Court to stay the deoree. We do not 
think the decision reported in 49 Cal. w. N. 532, 
is an authority for the facts of the case before us. 

ClO] It was argued by Mr. Lahiri that the 

decision of Mukherjea J , applies to all orders_ 

whether staying or refusing to stay execution of 
a deoree—irrespective of the fact that the decision 
was given in a case in which S. 34, Bengal Agri- 
cultural Debtors Act, 1935, was involved. We 
are unable to accept this contention. If the view 
expressed by Mukerjea J., were intended to apply 
to all orders involving stay or refusal to stay 
execution of a decree, we think, the learned Judge 
would have referred to the previous decision of 
the Calcutta High Court reported in Rajendra 
Kishore v. Mathura Mohan, 25 Cal W. N. 665, 
and distented from it. The case reported in 
Chidambaram Chettiar v. Krisha Vathiar , 
A. I. R. ( 5 ) 1918 Mad. 1174 (F.B.), has no applica- 
tion to the faots before us 

fill In our view, an order staying execution of, 
a decree made under the provisions of o. 21, R. 29, 
Civil P. C., is not an order determining a ques¬ 
tion relating to the execution of a deoree within 
the meaning of S. 47 read with s. 2 , Civil P. C. 



32 Assam 

[12] As a last resort, Mr. Lahiri contended 
that if no appeal lay, this Court should treat the 
appeal as a revision application and set aside the 
order of the learned Munsiff on the ground that 
he has merely acted upon the order of the learned 
Subordinate Judge without bringing his own 
mind to bear upon the question of stay. Mr. 
Lahiri points out that the order passed by the 
Subordinate Judge of Nowgong could not possi¬ 
bly by made under the provisions of o. 21, R. 29, 
Civil P. 0., as the Subordinate Judge was not the 
executing Court. 

[13] While we agree that the Subordinate 
Judge of Nowgong had no jurisdiction to pass an 
order under o. 21, R. 29, Civil P. C., we do not 
think we will be justified in treating the appeal 
as a revision application in view of the fact that 
againBt the order passed by the learned Subordi¬ 
nate Judge on 20-5-48 no appeal or revision was 
preferred. Even if wo were to treat the appeal 
as a revision application and set aside the order 
of the Munsiff, dated 8 G 48. the order passed by 
the learned Subordinate Judge, dated 20.5-48, 
will remain an operative order. It would be 
clearly improper on our part to treat the appeal 
as a revision application in view of the subsis¬ 
tence of a valid order passed by the learned 
Subordinate Judge in May 191S. 

[l4l The result is that the appeal fails as 
incompetent and is dismissed with costs. 

[ 15 ] Deka J.—I agree. 

D.Z7. Appeal dismissed. 


A. I. R. (39) 1932 Assam 32 [C. N. 20.] 

Deka J. 

Jesraj Jiwanram — Petitioner v. Commis¬ 
sioner of Income tax and another — Opposite 
Party . 

Income-tax Ref- No. 1 of 1950, D/- 28-6-1951. 

Income-tax Act (1922), S. 66 (2)—Statement of case 
—High Court’s jurisdiction. 

A statement of a case can be asked for under S. 6G (2), 
Income-tax, Act only on questions of law arising from 
Iho sot of facts as found by the appellate authorities, 
whose finding of fact is conclusive. There is a further 
requirement that the reference may be asked for by the 
High Court if it is not satisfied pinna facie of the cor¬ 
rectness of the deoision of the Appellate Tribunal. 

[Para G] 

Anno. Income-tax Act, S. GG, N. 1G. 

S. K. Chose, P. Chaudiiury and P. K. Lahiri — for 
Petitioner', Pabitra Kumar Gupta-for Opposite Party. 

Judgment. —Thi9 is an application under S. 6G 

(2), Income-tax Act, on which a rule was issued on 
the Commissioner of Income-tax Assam and the 
Appellate Tribunal, Calcutta Bench, to show 
cause why a case should not be stated and refer¬ 
red to the High Court, as contemplated under 
that provision of the law. The rule was argued 
before a Division Bench of this Court and due 
to the difference of views of the two presiding 
Judges the matter came up before me under 
cl. 3C of the Letters Latent of the High Court of 


A. I. R. 

Judicature at Fort William in Bengal, which i3 
operative with respect to this Court as well. 

[ 2 l The matter has been argued before me by 
the learned Advocates appearing for the peti¬ 
tioners as well as for the opposite party—the 
Commissioner of Income-tax for Assam. I had 
further the advantage of reading the judgments 
of the two Hon’ble Judges of this Court who 
presided over the Division Bench. 

[3] Mr. S. K. Ghose the learned Advocate 
appearing for the petitioners confined himself to 
one of the points of law stated in his application 
under S. 66 ( 2 ), Income tax Act^viz., the ground 
No. 2 on which a statement of the case and a 
reference is sought for. His main argument before 
me was that the assessment by the Income tax 
Commissioner for Rs. 1,30,000 that is, the money 
traced in the name3 of some of the individual 
members of the Hindu joint family, was most 
improper and illegal. He has conceded in a way 
that the 3rd ground on which a reference is 
sought is concluded by the finding of fact and 
that the 1st ground is only prefatory to and 
interconnected with the 2nd ground which I have 
noticed above. 

[ 4 ] I have been referred to the judgments of the 
Income-tax Commissioner, the Appellate Assis¬ 
tant Commissioner and the Income-tax Tribunal 
and the order passed by the Income-tax Tribunal 
on the application by the assessee made under 
S. 66 (l), Income-tax Act. 

[5] The Commissioner of Income-tax conoedes 
in his cause shown that question No. 1 arises out 
of the order of the Income-tax Tribunal which 

he restates in the following words: 

“ Whether on the facts and in the cireurustaooes of 
the oase, the Tribunal was right in holding that while 
making the revised assessment, the procedure adopted 
by the Income tax Officer in taking the cash oredits as 
a measure of his estimate was justified. " 

Though the Commissioner of Income tax denies 
that the 2nd ground arises out of the order of 
the Income-tax Tribunal, the question formulated 
by himself refers to that amount of rs. 1,30,000 
which was added as profit for the purpose of 
assessment of the Hindu joint family. He, there¬ 
fore, indirectly admits the legality of raiaing this 
point. 

[6] It is a well established principle that a 
statement of a case can be a9ked for under 3. 66 (2) 
Income-tax Act, only on questions of law arising 
from the set of facts as found by the appellate 
authorities, — here the Income-tax Tribunal, 
whose finding of fact is conclusive. There is a 
further requirement that the reference may be 
asked for by the High Court if it is not satisfied 
prima facie of the correctness of the decision of 
the Appellate Tribunal. 

[7] The Hon’ble Mr. Justice Ram Labhaya has 
observed in his judgment that the three points of 
law as formulated in the application under S. 66, 
Income-tax Act were not points of law and did 
not arise fr^rn the appellate order with which 
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view I most respeofcfally disagree—except with 
respect to question No. 3,—as formulated in the 
application for reference under S. 66 (2), Income- 
tax Act. My Lord the Chief Justice has given 
muoh stress on the I3t ground as stated in the 
petition but other details of irregularities in the 
fresh assessment by the Income-tax Officer, apart 
from adding the personal deposits of individual 
members, were not pressed before me. I, how¬ 
ever, differ, fiom His Lordship with respect to 
the 3rd ground which I consider to be concluded 
by findings cf fact. I agree with the view ex¬ 
pressed by His Lordship the Hon’ble the Chief 
Justice that for the present, all that we are 
asked to do is to call upon the Appellate Tribunal 
to state the case on the first two grounds :—that 
the assessment has not been made in accordance 
with law and particularly with regard to the 
credited amounts standing in the names of cer¬ 
tain members of the joint Hindu family. I con¬ 
sider both these questions to he poin r s of law. 

[8J I would accordingly direct that the Appel¬ 
late Tribunal should state the case and refer it 
to this Court on the questions as stated below : 

1. Whether on the facts and in the circum¬ 
stances of the case, the procedure followed by the 
learned Income tax Officer in making a fresh 
assessment after the original assessment had been 
set aside by the learned Appellate Assistant Com¬ 
missioner under S. 31 (3) (b), Income-tax Act, 
was in accordance with law? 

2 . Whether on the facts and in the circum¬ 
stances of the case, the learned Income-tax Officer 
was justified in placing on the applicant Hindu 
undivided family the onus of explaining the 
amounts standing to the credit of Hanuman 
Prosad Agarwalla and certain other persons in 
the books of account of the local Banks and 
traders and in adding the said amounts to the 
total income of the said Hindu undivided family 
after treating them as omissions of sale and 
income from other sources not disclosed ? 

K.S. Order accordingly. 

A. I. R. (39) 1932 Assam 33 [C. N. 21.] 
Thadani C. J. ; Ram Labhaya and Deka JJ. 

R. S. N. Co. Ltd. and another — Petitioners 

v. Dhirendra Krishna Paul — Opposite Party. 

Civil Revn. No. 13 of 1951, D/- 30-7- 1951. 

Civil P C. (1908), O. 17, R. 3 and O. 9 R. 9 _ Ad¬ 
journment —Dismissal of suit on adjourned date _ 

Order whether fallsunderR. 3—Construction o) order. 

Where there is nothing to show on the face of the 
order of adjournment that the case is adjourned at the 
request of the plaintiff for any of the purposes mentioned 
in R. 3 of O. 17 and the order merely says that the suit is 
adjourned for peremptory hearing, the Court has juris¬ 
diction on the adjourned date, to pass an order dismis 
sing the suit for plaintiff s default within the meaning 
of 0. 9. The order on the adjourned date not being an 
order passed under O. 17, R. 3 is not appealable and an 
application for restoration of the suit is maintainable. 

, „ [Para 6] 

Anno. C. P. C. 0. 17, R. 3, N. 7; 0. 9, R. 9. N. 1. 

J.C. Sen—for Pctnrs.— P K.Lahiri—for Opp. Party. 

1952 Assain/5 & G 


Thadani C. J. — This is an application by 
R. S. N. Co., Ltd. and I. G. N. Co., Ltd., under 
the provisions of S. 116 of the Civil P. C. directed 
against an order dated 2-12-1960, passed by 
the learned Munsiff of Gauhati. The order is in 
these terms : 

‘‘The petitioner is ready. He is examined. It appears 
that he was under a bona fide mistake of faet as to the 
last date of his suit. The suit is restored to file with a 
severe warniag to the plaintiff that future latches will 
not be »condoned. None appears for the defendant. The 
plaintiff will pay Its. 10 to the defendant towards costs 
on 4-12-50 as the petitioner has left the Court today.’ 1 

[2l Mr. Sen, for the petitioners, contends that 
the original order of dismissal of the suit passed 
by the learned Munsiff of Gauhati was an order 
which ought to be regarded as an order passed 
under O. 17, R. 3 of the Civil P. C and as an 
order under O. 17, R. 3 is an appealable order, an 
application under O. 9 for restormg the suit waB 
not competent. 

[3] We think there is no substance in this 
contention. The order dated 24-4-1950 reads 
as follows : 

“Presiding 1 Officer transferred. Defendants absent and 
take nj steps except filing lawyer’s hazira. Plaintiff 
prays for adjournment till 26-6 60 for peremptory hearing. 
Resummon absent P. Ws. P. W’s present will go on P.R. 
of Rs. 20 each.” 

The order dated 26 6 1950, reads: 

‘‘The defendants aro ready with witnesses. They tender 
the evidence of the witnesses examined on commission. 
But the plaintiff has defaulted step9 and appearance. 
Hence the suit is dismissed for plaintiff’s default with 
costs.” 

[4j Mr. Sen has invited our attention to an 
application made by the plaintiff upon which the 
order dated 24-4 1950 was passed and has con¬ 
tended that if the application made by the plain¬ 
tiff is read with the order, the order must be 
construed as an order made under O. 17, R. 3. 

[5] In the first place, wo doubt that the order 
dated 24 4-1950 was passed by the presiding 
officer in Court It expressly states that the pre¬ 
siding officer has been transferred. Apparently 
the proposed order was written out by some clerk 
or an officer of the Court and then initialled by 
the presiding officer. In these circumstances we 
do not think it would be proper to make use of 
the contents of the application made by the plain¬ 
tiff for adjournment in construing the order dated 
24-4-1950. 

[6] Moreover, there is nothing to show on the 
face of the order that the case was adjourned at 
the request of the plaintiff for any of the purpo¬ 
ses mentioned in R. 3 of O. 17. The order merely 
says that the suit was adjourned for peremptory 
hearing. The fact that the learned Munsiff, who 
passed the order dated 2G-G-1950, dismissed the 
suit tor default, also tends to show that the 
order made on 24 4 1950, was not an order 
made under O. 17, R. 3. 

[7] In this' view of the matter, the learned 
Munsiff had jurisdiction to pass the order which 
ho did on 2G G-1950 dismissing the suit for default 
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of the plaintiff within the meaning of O. 9. It 
follows that the learned Munsiff to whom the 
application for restoring the suit was made had 
jurisdiction to dispose of it according to law. It is 
not suggested that the learned Munsiff has acted 
in the exercise of his jurisdiction illegally or with 
material irregularity. 

[8] We, accordingly, dismiss the revision peti¬ 
tion with costs. Pleader’s fee assessed at rs. 34. 
G.M.J. Revision petition dismissed. 

A. I. R. (39) 1952 Assam 34 [ C. N. 22.] 

Deka J. 

On difference between 
Thadani C. J. and Ram Labhaya J. 

Pratap Chandra Sarma and another — Appel¬ 
lants v. Bhaba Nath Sarma— Respondent. 

Second Appeal No. 39 of 1949 D/- 21-6 1951. 

(a) Limitation Act (1908), Arts. 142 and 144—Plain¬ 
tiff’s land purchased at revenue sale by L—Plaintiff 
still continuing in possession—Mutation in favour of 
L and after him his heirs —Suit by plaintiff for decla¬ 
ration of his title and possession of part of land in 
possession of some heirs of L, on ground that pur¬ 
chase at auction sale by L was benami for plaintiff 
and that plaintiff’s possession was adverse—Relin¬ 
quishment by widow of L on behalf of her minor son 
in favour of plaintiff, in respect of their share of land 
—Starting paint of limitation—(Assam Land Reve¬ 
nue Regulation (I (1) of 1886) Ss. 86, 71). 

The patta originally stood in tho name oi the • plaintiff. 
The land, however was put up for sale for default in pay¬ 
ment of revenue and purchased by one A, father of de¬ 
fendants 3 and 4. Tho plaintiff's case wa6 that heallowed 
the land to be put up to Revenue sale because there were 
several claims against him by many of the creditors and 
be purchased the land in benami in the name of L in 
the Revenue sale and continued in pos-ession. L got his 
name mutated with respect to the land soon after the 
Revenue sale but did not disturb the plaintiff’s posses¬ 
sion. L had two other brothers, D father of defendants 1 
and 2 and one C. L and D died. D had got his name 
mutated with respect to his share of the land covered 
by the Patta and the heirs of L, defendants 3 and 4 got 
their names mutated with respect to their sharo in the 
patta. But C made no attempt to have his namo recor¬ 
ded with respect to the patta laud. The mother of de¬ 
fendants 3 and 4 who was tho widow of L executed a 
deed of release with respect to the entire patta land in 
favour of the plaintiff purporting to execute the said 
deed as a guardian of defendants 3 and 4, who were 
then minors. The plaintiff brought a suit for a declara¬ 
tion of his title and restitution of possession with respect 
to the share of the patta land claimed by of the heirs D, 
1. e defendants 1 and 2 who contested the suit: 

Held (1) that the suit for declaration of title or resti¬ 
tution of possession of the patta land on the ground that 
L was a bcnamimlar, was hit by S. 8G, Assam Land 
Revenue Regulations, that the plaintiff could succeed 
with respect to his claim only on his proving that he 
held the entire patta land exclusively aud possessed the 
Bame adversely to all others, for a length of the time 

exceeding 12 years. , , [Para 28] 

(2) that the possession to be adverse, mu6t not 
only be continuous but it should be visible, exclusive 
and hostile; that till the debts of the plaintiff were 
liquidated, he had neither tho strength nor tho courage 
to assert possession with respect to the laud openly or 
publicly aud that till be got the 60 called re conveyance 
by the deed of relinquishment .from "the widow of L in 
1941 when he claimed to have liquidated his liabilities, 


A. I. R» 

there could be no hostile and visible possession with res¬ 
pect to the land by the plaintiff; the starting point of 
limitation for adverse possession must therefore start 
from 1941. (Paras 28 and 31} 

(3) that stricter proof was necessary to establish ac¬ 

quisition of title by adverse possession for the statutory 
period and that the evidence led by the plaintiff on this 
point was far from satisfactory. [Para 28] 

(4) that in view of S. 71, Assam Land Rev. Reg. the 
plaintiff could not be said to have continued to possess 
the land through his old tenants even after the date of 
the Revenue sale in favour of L. Since the tenants on 
the land, became the tenants of L with effect from the 
date of sale by operation of law unless the plaintiff could 
establish that he made fresh contracts with these ten¬ 
ants, which fact the plaintiff did not establish. (Para 29} 

Anno. Limitation Act, Arts. 142 and 144 N. 59, 76, 90. 

(b) Assam Land Revenue Regulation (I (1] of 1886), 
Ss. 41 (1), 53—Mutation entry—Presumption. 

An entry in the record of rights is presumably correofe 
under S. 41 (1), and read with S. 53 a mutation entry in 
the record of rights implies a presumption of potsession 
in favour of the recorded proprietor unless rebutted. 

(Para 31} 

D. N. Mcdlri and C. Lakhar—for Appellants. B. B. 
Das—for Respondent. 

Cases referred to ’.— 

(’14) A. I. R. (1) 1914.P. C. 82: (25 Ind. Oas. 309) (Pr. 23} 
(’31) 58 Ind. App. 279: (A.l.R. (18) 1931 P.C. 196) [Pr. 4) 
(’50) A. I. R. (37) 1950 P.C. 83: (1949 F.C.R. 849.) [Pr. 4] 
(’21) A.l.R. (8) 1921'Cal. 687: (66 Ind. Cas. 866). fPr. 22] 
(’39) A.I.R. (26) - 1939 Cal. 50: (180 Ind.Cas. 721). [Pr. 24} 
(•38) A. I. R. (25) 1938 Lab. 369 : (175 Ind. Cas. 945 FB) 

[Pr. 24] 

(’40) A. I. R. (27) 1940 Nag. 49: (I. L. R. (1910) Nag. 

348 FB).. [Pr. 24} 

(’49) A. 1. R, (6) 1919 Pat. 447: (53 Ind. Cas. 

114). (Pr. 24} 

(’41) A. I. R. (2S) 1941 Pat. 181: (19 Pat 852). [Pr. 24] 

Thadani C. J.—I have had tho advantage of 
reading the judgment of my learned brother, bub 
I regret I am unable to hold that the plaintiff- 
respondent has acquired title by reason of adverse 
possession for the statutory period. 

[2] The arrangement described by the plaintiff 
in the plaint makes no reference to his possession 
of the estate in bis own right as against the auc¬ 
tion x^urchaser. Manifestly the arrangement was 
a secret arrangement made between the xrlaintiff 
and the auction-purchaser, by which the plantiff 
sought to hoodwink his creditors, that is to say, 
if any of his creditors had attempted to attach 
the estate, the plaiutiff would have set up the 
title of the auction-pucrhaser or his successor-in¬ 
title and persuaded him to file claim proceedings 
on the strength of the purchase. It was not until 
1940, some 7 years after the auction-sale in Octo¬ 
ber, 1933. that the plaintiff satisfied all his credi¬ 
tors. Until 1910, therefore, the plaintiff was not 
in a position to assert his hostile title against 
anybody, much less against the auction-purohaser 
whom he would not have hesitated to use in 
order to thwart his creditors. 

[3] This promiscuous arrangement made with 
the auction purchaser in order to defeat his credi¬ 
tors can scarcely be countenanced by a Court of 
Law to enable a party thereto to sustain his title 
by adverse possession so long as his possession 
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can be traced to this promiscuous arrangement. 

The plaintiffs possession of the estate on and 
after the date of the auction-sale being in pur¬ 
suance of this promiscuous arrangement, it can 
only be regarded as a kind of permissive posses¬ 
sion derived from the auction-purchaser, and until 
such permissive possession is displaced by hostile 
possession openly asserted for the statutory period, 

I do not think the question of adverse possession 

can properly arise. . 

[ 4 ] The question of the rights of the parties m 

a case where A alleges that immovable property 

was purchased by B with a’s money, as in the 
present case, was considered in the judgment of 

Patanjali Sastri J. in Moolji Jaitha & Co., v. 

K. S' & W. Mills Co , A.I.R. (37) 1950 P. C. June 
B 3 at 99 Pr. 59. His Lordship observed; 

“The Privy Council, however, have pointed out that the 
law in India recognises no distinction between legal and 
equitable estates in property and that there is only one 
owner of property and that is the trustee, the right.of the 
beneSciary being in a proper oase to call upon the trustee 
to convey to him.*' 

(Vide Chhatra Kumari v. Mohan Bikram , 58 ind. 

App. 279). .. , 

[ 5 ] I can understand a case where the so-called 

beneficial owner (in this case, the plaintiff), while 
being in possession of the property of which the 
legal owner is the trustee, first calls upon the 
legal owner to convey the property to him, and 
upon the legal owner’s refusal to convey . the 
property, the beneficial owner claims to continue 
in possession as the true owner for the statutory 
period from the date of the refusal, in which case 
it might be legitimate to say that he had acquired 
title by adverse possession—the starting point be¬ 
ing the refusal of the trustee (in this case, the 
auction purchaser or his successors) to convey the 
property to him. It is settled law that a beneficia¬ 
ry cannot set up adverse possession against the 
trustee unless the beneficiary first renounces his 
character as such. I 11 the present case, no such 
renunciation was made by the plaintiff in relation 
to the auction purchaser. In the abseuco of such a 
renunciation, the requisite animus, namely, the 
intention to assert hostile title, wa3 wanting in 
this oase until 1941. 

[6l The oases upon which my learned brother 
has relied are net cases where defaulting estate- 
owners had sued auction-purchasers or their suc¬ 
cessors in-title. In those cases, the auction-pur¬ 
chaser had sued a stranger in possession, and 
their Lordships of the Privy Council and the 

learned Judges of the Calcutta High Court held 
that the date of the commencement of the adverse 
possession against the auction-purchaser was the 
date of the auction sale. In none of the cases to 
which my learned brother has referred has it 
been laid down that where a defaulting estate- 
owner whose estate has been auctioned continues 
to remain in possession without more on and after 
the date of the sale, whether by himself or 
through his tenants—he acquires title by adverse 


possession against the auction- purchaser after the 
expiry of the statutory period from the date of 
the sale, much less if the defaulting estate-owner 
continues to be in possession on or after the date 
of the auction sale in pursuance of a promiscuous 
arrangement with the auotion-purchaser, an ar- 
rangement by which he acquires no greater rights 
than the rights of a beneficiary as against a 

trustee. , 

[ 7 ] It i 3 also to be remarked that in none ol 

those cases was the question of the applicability 
of 3. 86 of the Assam Land and Revenue Regula¬ 
tion involved. It may be conceded that S. 86 is no 
bar to a case where the defaulting estate-owner 
seek 3 to establish his title by adverse possession, 
but it cannot be said that if a defaulting estate- 
owner somehow or other continues to be in pos¬ 
session by himself or through bis tenants on and 
after the date of the auction sale, his possession 
is necessarily adverse from that date. In virtue 
of S. 71 of the Assam Land and Revenue Regula¬ 
tion, an auction-purchaser get3 the estate free 
from all encumbrances. If a defaulting estate- 
owner. therefore, continues to be in possession by 
himself or through his tenants on and after the 
date of the auction sale, his possession must be 
regarded as that of a trespasser in relation to the 
auction-purchaser if it is not rooted in a contract 
of lease or licence or somo other kind of permis¬ 
sive possession. A trespasser’s possession is not 
necessarily adverse to the true owner from the 
date of his trespass; it becomes adverse only when 
he asserts his own title openly and continuously 
for the statutory period. There is no evidence in 
this case that the plaintiff, while in possession of 
the estate through his tenants, asserted his own 
title against the auction purchaser. It is not dis¬ 
puted that the plaintiff was never in physical 
possession of the estate either before or after the 
auction-sale. His tenants were said to bo in pos¬ 
session of the estate. As I have said, in virtue of 
S. 71 of tho Regulation, the estate must be deem¬ 
ed to have been sold free of the tenants’s posses¬ 
sion; at no time did the tenants claim to bo in 
possession adversly to the auction.purchaser. It 
is not the case of the plaintiff that at any time 
after the auction-sale he entered into a fresh 
agreement of lease with his ersthwhile tenants in 
derogation of the rights of the auction-purchaser. 
On the contrary, according to the plaintiff him¬ 
self, be entered into a promiscuous arrangement 
with the auction-purchaser in order to defeat his 
creditors. I do not, therefore, see how such a 
promiscuous arrangement made with tho auction- 
purchaser can be regarded in law or equity as the 
starting point for the statute of Limitation. 

[8] It is in evidence that shortly alter the 
revenue sale, the auction-purchaser had his name 
entered in the mutation register, and it is to be 
supposed that the revenue authorities entered the 
name of the auction purchaser in the mutation 
register in accordance with the provisions of the 
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Assam Land and Revenue Regulation. Some years 
later the plaintiff attempted to have his name 
entered in the mutation register, but failed. It i 3 
true that th< finding of the lower Appellate Court 
is that the plaintiff was in possession, but it was 
never the case of the plaintiff that he was in 
physical possession of the estate. His case was 
chat he was in possession of the estate through 
his tenants. But the possession of the tenants as 
also that of the plaintiff through his tenants came 
to an end on the date of the auction-sale in Octo¬ 
ber, 1923, in virtue of the provisions of S. 71 of 
the Regulation. In point of law. therefore, there 
was no justification for the Lower Appellate 
Court to hold that the plaintiff was in possession 
through his tenants, in the absence of a fresh 
agreement of tenancy between the plaintiff and 
his tenants on or after the auction-sale. There 
was no such agreement and rone is alleged. There 
is no evidence that after the auction sale the 
tenants remained in possession under the plaintiff 
Ihe tenants’ possession, if any, was wholly inde¬ 
pendent of the plaintiff The plaintiff, therefore, 
cannot be regarded as being in possession of the 
estate through his tenants On the admitted or 
proved facts, therefore, the Lower Appellate Court 
has erred m law, having regard to the provisions 
of S. 71 of the Assam Land and Revenue Regula- 
fcion, m holding that the plaintiff was in posses 
sion, whether by himself or through his tenants, 
after the date of the auction-sale. 

[9] It is significant that in 1941. s years after 
the auction salo, the plaintiff accepted a deed of 
relinquishment executed by defendants i and 2 , 
the successors-in-title of the auction purchaser. It 
is settled law that, to constitute adverse poises- 
sion, there must bo an intention to hold the estate 
as an owner. A reasonable inference from the act 
of the plaintiff in accepting a deed of relin¬ 
quishment from defendants 1 and 2 in 1941, before 
the expiry of the statutory period, is that the 
plaintiff d’d not hold the estate as an owner urtil 
then. On the facts of this ease, especially bearing 
in mmd the promiscuous arrangement, the plaim 
tin s acceptance of the deed of rebnqui8hm°nt 
fiom defendants 1 and 2 , before the exnirv of 12 
yeais, is, in tny opinion, to bo regarded as an 
acknowledgment of their title. Indeed what was 
clone in 1941 by the plaintiff on the one hand and 
defendants 1 and 2 on tho other, can properly be 
referred to tho promiscuous arrangement. Proper¬ 
ly interpreted, tho promiscuous arrangement to 
which I have referred, means that the auotion- 
purchaeor was the owner of the estate until such 
time as the plaintiff succeeded in paying off his 
creditors, and that the plaintiff’s possession_whe¬ 

ther by himself or through his tenants, was to be 
regarded as a kind of permissive possession only. 

Ciol My conclusion then is that the finding of 
tiro Lower Appellate Court that the plaintiff has 
acquired title to the o.sta*o by adverse possession 
is erroneous in law and must he set aside 


fill The result is that the judgment of the 
Lower Appellate Court is set aside and that of 
the Trial Court is restored witb costs throughtout. 
The appeal is allowed accordingly. 

[ 12 ] Ram Labhaya J, —This is an appeal from 
the order of the Sub Judge, L. A. D., dated 26th 
June 1949 by which the order of the MuDsiff of 
Gauhati dated llth June 1948 dismissing plain¬ 
tiff's suit with costs was reversed and pLintiff’s 
suit decreed. Contesting defendants 1 and 2 have 
appealed 

[131 The suit out of which this appeal arises 
was for a declaration that the plaintiff was the 
owner of the land in dispute by adverse posses, 
sion and also for confirmation of his possession. 

[14] Plaintiff’s ease was that the land in dis¬ 
pute measuring 36 B. 2^ L. was the undivided 
&rd share of the entire land measuring 105 B 8 
L. covered by ?0 years periodic N K patta No. 9. 
He found himself in embarrassed circumstances 
in 1932 when his creditors pressed him for pay¬ 
ment of his dues. The lands of patta No. 9 were 
the only source of his livelihood. He consulted 
Lakhinath Sarma his friend, who is represented 
in this litigation by defendant 3 and 4 and 
according to his advice allowed the land of patta 
No. 5 to fall into arrears of land revenue in order 
that it may be put up for sale. According to the 
arrangempnt that he had made with Lakhinath, 
he was bo purchase the land at. the auction with 
plaintiff’s money. In pursuance of this arrange¬ 
ment the land revenue that accrued due was not 
paid and the land was sold on llih October 1933. 
It was purchased by Lakhinath ostensibly, though 
in reality he was benamtdar for plaintiff who 
had supplied the consideration for the sale. 
Lakhinath did nob take possession of the pro¬ 
perty from the plaintiff either through Court or 
privately, though on the basis of Pale his name 
was mutated in the revenue records as an owner. 
Plaintiff later succeeded in paying off his credi¬ 
tors but by this time Lakhinath had died. Be¬ 
fore his death Lakhinath had communicated the 
arrangement to his wife, mother of defendants 3 
and 4, and instructed her to reconvey the entire 
patta land to the plftintiff. She, acting as a guar¬ 
dian of defendants 3 and 4, relinquished title to 
the lands on 8th August 1941 by a registered deed 
of relinquishment. Defendant 5, a brother of 
Lakhinath, indicated his assent to the relin¬ 
quishment by attesting the deed. Dinanath 
Sarma was another brother of Lakhinath. De¬ 
fendants 1 and 2 are his sons. After the death of 
Lakhinath, there was some friction between the 
three branches of Lakhinath’s family. Dinanath, 
father of defendants 1 and 2 got his name mutat¬ 
ed in respaot of -Jrd share of the lands of patta 
No. 9 evidently on the basis of that the land had 
been purchased by Lakhinath on behalf of the 
family of which he was a member. Plaintiff 
tried to obtain cancellation of the mutation but 
did nob succeed. He then instituted the suit 
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claiming a declaration of title and confirmation 
of his possession. In para. 7 of the plaint it is 
distinctly stated that plaintiff's right and title 
be declared by adverse possession and his posses¬ 
sion be confirmed. 

[ 15 ] Defendants 1 and 2 alone resisted the 
claim. Their case was that Lakhinath purchased 
the property not as the result of any arrange¬ 
ment with the plaintiff as his benamidar, but 
as a beneficial owner with funds belonging to 
the joint family of which he was a member. The 
allegation of the plaintiff that he supplied the 
sale consideration to Lakhinath was repudiated. 
They also claimed that th6 land purchased re- 
mained in the joint possession of the family and 
later on when ttiere was some friction in the 
family, the father of defendants 1 and 2 got his 
name mutatdd in respect of ^rd share in the 
land. Defendants claimed farther that they were 
in possession of their 1/3rd share through tenants. 

[161 The two issues with which we are con¬ 
cerned at this stage of the case areas follows: 
Issue No. 2 : Whether the father of defendants 1 
and 2 was owner of the suit land as his £rd 
share as alleged in the written statement ? Issue 
No. 3 : Whether the plaintiff is entitled to a 
decree as clai ned ? 

[17] The learned Muneiff found Issue No. 2 in 
favour of defendants 1 and 2. Under Issue Ni. 3, 
he dealt with the plaintiff's claim, the basis of 
which was adverse possession. His finding on 
this issue was against the plaintiff. As a result of 
these findings, he dismissed the suit. On the date 
of argument in the trial Court, an additional 
iesue was framed. This issue involved the ques¬ 
tion whether the suit was maintainable under 
the provisions of the Assam Land and Revenue 
Regulation ? The learned Munsiff held that 8. 86 
of the Regulation wis a bar to the suit to the 
extent that it was on the basis of any arrange- 
m-nt for a benami purchase as alleged in the 
plaint. 

[18] The learned Sub-Judge on appeal held 
that 9. 86 would be a bar to the suit if plaintiff 
claimed any relief on the basis that Lakhinath 
was a beramidar and he himself was the benefi¬ 
cial owner He, however, was of the view that 
though facts about the arrargement between him 
and Lakhinath had been stated in the plaint, 
the claim to o wnership of the property was not 
based on the alleged boDami purchase but that 
it rested on adverse possession. The plaintiff in 
his view had to state these facts to explain how 
Lakhinath after purchasing the property osten¬ 
sibly, did not fake possession and allowed plain¬ 
tiff to remain in adverse possession thereof. He, 
therefore, addressed himself to the question of 
adverse possession taking it as the only point 
that arose for determination in the case His 
finding was that plaintiff was in adverso posses- 
sion from the date of the sale and a9 his posses¬ 
sion before suit had continued uninterrupted for 


over 12 years Lakhinath and all those who claim¬ 
ed through him lost their title in the property 
and plaintiff’s possession ripened into title on 
the expiry of 12 years from the date of sale. He 
found that plaintiff had been in exclusive pos¬ 
session of the entire land of patta No. 9 and de¬ 
fendants were not in possession of any part. 

[ 19 ] The only serious question requiring deter¬ 
mination at this stage of the case is whether 
the plaintiff has acquired title in the land in 
dispute by adverse possession. The finding of the 
learned Sub Judge is that plaintiff has been in 
possession of the land of the entire patta since 
the date of sale. 

[20] The correctness of this finding has been 
questioned. The finding is on a question of fact 
and can be assail*d only on grounds mentioned 
in S. 100, Civil P. C. The learned counsel has 
not been able to give us any valid reason for dis¬ 
carding this finding. No error of law or proce¬ 
dure has been pointed out which would go to 
vitiate it. The evidence bearing on the question 
of actual possession has all been considered. 
Lakhinath never got possession of the property 
through Court. We have not been referred to 
any evidence showing that he ever was in pos¬ 
session during his life time. His representatives 
defendants 3 & 4 and his brother a coparcener 
acknowledged in 1941 that plaintiff had continued 
in possession in spite of the sale. Contesting defen¬ 
dants do not suggest that land was partitioned. 
Plaintiff gave evidence of his possession through 
tenant and also about payment of land revenue. 
This evidence has been relied on. The learned 
counsel for the plaintiff respondent has not been 
able to point to any evidence bearing on tbo 
possession of defendants which has been left out 
of consideration. In these circumstances I see no 
justification for differing from the finding on the 
question of posses c ion. But, even if the finding 
wore erroneous, it would not be open to challenge 
in second appeal. It remains to be considered 
whether this possession has ripened into title. In 
this connfction the learned counsel for the appel¬ 
lant has urged that possession of the plaintiff if 
it at all bocame adverse, it would be so only 
from 8-8 1941, the date on which the deed of 
relinquishment was executed by defendants 3 & 4 
in favour of the plaintiff. The learned oonnsel 
pointed out that 'the learned Sub-Judge had 
omitted to oonsider the effect of this document 
and it was mainly by reason of this omission that 
he challenged the correctness of the finding on 
tho question of adverso possession. 

* 21 ] The contention raised is not well founded. 
The possession of tho plaintiff in the circumstances 
of this case would be adverse from the date of 
the sale. Lakhinath was the purchaser at the 
sale. Plaintiff wa9 a defaulter. The moment tho 
sale took place, the possession of the d> faulter 
(plaintiff) became adverse. He had lost titlo to 
the land before tho sale. By the reason cf the 
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sale, the title was transferred to the purchaser 
and this would be so even if Lakhinath pur¬ 
chased the property with plaintiff’s money as 
his benamidar, as S. SG of the Assam Land & 
Revenue Regulation forbids the granting of 
any relief to a beneficial owner on the ground 
that the certified purchaser was a benamidar. 
Lakhinath thus became the owner by operation 
of law even if the sale consideration was supplied 
by the plaintiff. He had the right to immediate 
possession. Plaintiff if he continued in possession 
after the sale was in possession adversely to the 
true owner. The finding of fact arrived at is 
that he was in possession till the institution of 
the suit. His adverse possession continued un¬ 
interrupted for over 12 years. The result was 
that the auction purchaser and those claiming title 
through him lost their title which was reacquired 
by the plaintiff at the expiry of 12 years. No 
further overt act after the sale was necessary to 
make the possession of the defaulter adverse to 
the purchaser. When the purchaser at a revenue 
sale acquires title by sale, the defaulter who con¬ 
tinues in possession after the sale is a trespasser 
and his possession is adverse to the purchaser 
from the date of sale. What is sold at a revenue 
sale is not the right, title and interest of the 
defaulter but the interest of the Government 
subject to the payment of Government assessment. 
The title of the defaulter is determined on his 
failure to pay the Government assessment. Period 
of limitation for adverse possession against the 
purchaser at such a sale would, therefore, run 
from the date of sale. 

[22] In Secretary of State v. Wazed AH Khan, 
A.l.R. (8) 1921 cal. G87. the properly was sold under 
the Bengal Revenue Sale Law. It was held that‘in 
a sale held under Act XI Cll] of 1859, what is sold 
is not the interest of the defaulting owner which 
is determined on the failure to pay the Govern¬ 
ment assessment but the interest of the Crown 
subject to the payment of tho Government assess¬ 
ment, and therefore, the period of limitation for 
adverse possession against tho purchaser at such 
a sale only commences to run from the date of 
the sale.’ 

[ 23 ' This view was based on an earlier Privy 
Counsel case reported in Surjakanta Acharya v. 
Sarat Cha?iclra , A. I. R (l) 1914 P. C. 82. Their 
Lordships of the Privy Council also held that 
“under tho provisions of Act XI [ll] of 1859, 
revenue sales are held free of encumbrances and 
as the right by adverse possession claimed is at 
its best only an encumbrance on the Mahal pur¬ 
chased limitation runs against tho purchaser only 
from the date of the sale and if the 6uit is within 
12 years from that date it is not barred.” 

[24] It is noteworthy that a person in posses¬ 
sion could not according to thi3 view avail of his 
adverse possession before sale against a purchaser 
when property is sold for arrears of land revenue. 


But from the date of sale his possession would be 
adverse to the purchaser. The sale in this case 
was under the Assam Land & Revenue Regula¬ 
tion. Under S. 71 of the Regulation the defaulting 
estate is sold free of all encumbrances. The 
defaulting estate becomes liable to sale under 
S. 70. The authorities referred to above fully 
cover this case. The period of limitation against 
the purchaser, therefore, commenced to run from 
the date of the sale. There is no force in the 
contention that possession became adverse when 
the deed of relinquishment was executed. The 
deed of relinquishment was merely an acknowled- 
ment of a title which the law did not recognise. 
The execution of the deed did not affect the 
nature of possession which had already become 
adverse. The relinquishment was merely a pre¬ 
mature acknowledgment of title, though it 
amounted to a recognition of the faot that the 
plaintiff was in possession as an owner, and as 
12 years had not elapsed since the date of sale, 
this deed of relinquishment by itself did not 
operate as a transfer of title to the plaintiff. Defen¬ 
dants are claiming through Lakhinath. If posses¬ 
sion was adverse against Lakhinath before the 
deed of relinquishment it would be adverse against 
them also. In these circumstances the deed of 
relinquishment would not give a starting point 
for limitation against the purchaser of the pro¬ 
perty. I have no doubt that in the absence of 
any arrangement under which Lakhinath is 
alleged to have purchased the property, the pos¬ 
session of plaintiff would have been adverse to 
his coparceners from the moment of sale, but 
even if Lakhinath purchased the property as a 
benamidar, the position would not be altered. 
The arrangement not being enforceable under the 
law, Lakhinath was entitled to the property. 
Plaintiff was holding the property in his own 
right and for his benefit. Lakhinath knew it. 
Plaintiff's possession, therefore, was adverse to 
his knowledge. There is no suggestion in this case 
that after the sale plaintiff remained in posses¬ 
sion as an agent or lessee or tenant on behalf of 
Lakhinath or on behalf of the contesting defen¬ 
dants. His possession, therefore, must be taken 
to be adverse whether Lakhinath purchased the 
property as a benamidar or as a beneficial owner. 
There seems to be no escape from this position. 
I have, therefore, no hesitation in holding that 
the plaintiff remained in adverse possession of 
the property for over 12 years and Lakhinath and. 
all those who derived title through him lost their 
remedy by suit to obtain possession of the property. 
Where right to obtain property is lo3t by 
of time the right to property itself is extinguished 
under S. 28. Limitation Act. The result is that 
on the expiry of a period of 12 years from the 
date of sale tho purchaser and all those who 
claim through him not only lost their remedy 
but also lost their title in the property. The 
process which resulted in the loss of the rights of 
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the auction purohaser and his representatives also 
resulted in the acquisition of the same rights by 
the person in possession. The extinction of the 
title of the rightful owner operates to give a good 
title to the wrong-doer for title to property 
cannot remain in a state of suspense. The autho¬ 
rity in support of this view is abundant. It found 
clear expression in Akhauri Haliwant v. Deo 
Naram, A. I. R. (28) 1941 Pat. 181, Pan jar am 
Jagoba v. Ram Chintoo, A. I. R. (27) 1940 Nag. 49 
(F. B.), Jitendra Kumar v. Debendra Chandra, 
A. I. R. (26) 1939 Cal. 50 and Masjid Shahid Ganj 
v. Shiromani Gurdwara Prabandhak Committee, 

1 Amritsar , A. I. R. ( 26 ) 1938 Lah. 369 (F B.) Refer¬ 
ence may be made in particular to Badri Chau- 
dhari v. Harbans Jha, A.I.R. (6) 1919 Pat. 447, in 
which it was laid down that a fraudulent transfe¬ 
ror continuing in possession for over 12 years was 
entitled to a declaration or recovery of possession 
even if fraud was carried out. In this case the 
principle embodied in S. 28, Limitation Act with 
all that it implies was applied to a case which was 
very similar to the case of the plaintiff before us. 

[25] My conclusion, therefore, is that plaintiff 
has acquired title on the basis of adverse posses- 
sion and he is, as such, entitled to a deo-ee as held 
by the learned Sub-Judge. The appeal, therefore, 
must fail and should be dismissed with costs. 

[26] Deka J. — This appeal has come tome 
for hearing on a difference between the Hon ble 
the Chief Justice and the Hon’ble Ram Labhaya J. 
under cl. 36 of the Letters Patent of the Calcutta 
High Court which is operative with regard to the 
High Court of Assam. 

[ 27 ] This is a second appeal arising from the 
judgment and decree passed by the learned Sub¬ 
ordinate Judge, Ij. A. d., setting aside the judg¬ 
ment and decree passed by the Munsiff at Gauhati. 
The suit relates to an area of 35 bighas and odd 
leohas of land covered by N. K. Periodic Patta 
No. 9 of viliage Baruajani in Mauja Pubpar. The 
Patta originally stood for 105 bighas and 8 lessas 
jin the name of plaintiff Bhaba Nath Sarma but 
the land was put* up to sale for default in pay¬ 
ment of revenue on 11-8 1933 and the same was 
purchased by Lakhinath Sarma, father of defen¬ 
dants 3 and 4. The plaintiff’s case is that he 
allowed the land to be put up to Revenue sale 
because there were several claims against him by 
many of the creditors and he purchased the land 
in benami in the name of Lakhinath in the Reve¬ 
nue eale and continued in possession. Lakhinath 
got his name mutated with respect to the land 
soon after the Revenue sale in 1933 but did not 
disturb the plaintiff’s possession. Lakhinath Sarma 
had two other brothers, Dinanath, father of 
defendants 1 and 2 and one Chandranath. Lakhi¬ 
nath and Dinanath are both dead. Chandranath, 
defendant 5 is still alive. Dinanath got his name 
mutated with respect to 3rd of the land covered 
by Patta No. 9 on 30-6 1941 and the heirs of 
Lakhinath, defendants 3 and 4 got their names 
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mutated with respect to 3rd share in the Patta 
on 6 7-1943. But Chandranath made no attempt to 
have his name recorded with respect to the patta 
land. The mother of defendants 3 and 4 who was 
the widow of late Lakhinath Sarma, executed a 
deed of release (Ex. l) with respect to the entire 
patta land viz. 105 bighas and 8 lessas on 8-8-1941 
purporting to execute the said deed as a guardian 
of defendants 3 and 4, who were then minors. The 
plaintiff made an attempt to have his name 
mutated with respect to the entire patta land in 
1946 , but his attempt failed possibly due to the 
opposition of dofondants 1 and 2 and th© plaintiff 
thereafter brought this suit on 26-2-1947 for a 
declaration of his title and restitution of posses¬ 
sion with respect to 3rd of the patta land claimed 
by the heirs of Dinanath, i. e., defendants 1 and 2, 

who have contested this suit. _ 

[28] It is conceded on behalf of the plaintiff 
that hia suit for declaration of title or restitution 
of possession of the patta land on the ground that 
Lakhinath Sarma was a benamidar , would be 
hit by S. 86, Assam Land Revenue Regulations, 
and it is accepted that the plaintiff can succeed 
with respect to his claim only on his proving that 
he held the entire patta land exclusively and pos¬ 
sessed the same adversely to all others, for a leng¬ 
th of time exceeding 12 years. The learned Munsiff 
held after discussing the evidence that the plain¬ 
tiff has failed to prove his adverse possession for 
more than twelve years with respect to the entire 
patta land or the land in suit. The learned Sub¬ 
ordinate Judge set aside the finding of the learned 
Munsiff and held that in his opinion the plaintiff 
had been able to prove that he had been posses¬ 
sing the land adversely to the true owner for 
more than twelve years and had thus acquired a 
good title to the land involved in the suit. The 
learned Subordinate Judge, however, premised 
this issue in a defective manner. He observed in 
his judgment that “absolute title by adverse 
possession can be established only on proof of 
continuous possession of the property for an un¬ 
interrupted period of 12 years." In my opinion 
the proposition is not correctly stated. Possession 
to be adverse, must not only be continuous but itl 
should bo visible, exclusive, and hostile. The* 
learned Subordinate Judge failed to discuss these 
aspects of the possession alleged to be exercised by 
the plaintiff and was wrong in coming to his find¬ 
ing that the possession by the plaintiff was in any 
sense hostile or adverse to the true owner or that 
he held it exclusively for more than 12 years. The 
learned Subordinate Judge himself finds that the 
plaintiff possessed the land after the Revenue sale 
in 1933 in pursuance of an agreement with Lakhi¬ 
nath, though the text or tenor of that agreement 
is not made explicit. His Lordship the Chief Jus¬ 
tice in his judgment has characterised this agree¬ 
ment as some sort of a 'promiscouB arrangement,’ 
the terms of it not being definitely known. Be 
that as it may, it is clear even from the plaint 
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itself that till the debts of Bhaba Nath were 
liquidated, he had neither the strength nor the 
courage to assert possession with respect to the 
land openly or publicly and he got the so-called 
re-conveyance by the deed of relinquishment only 
in 1941 when he claims to have liquidated his 
liabilities. This goes to show that there could be 
no hostile and visible possession with respect to 
the land by the plaintiff till he got that document 
executed in his favour by the widow of Lakhi- 
nath In this view, his adverse possession with 
respect to the pa^ta land does not date prior to 
the date of relinquishment in 1941. I am not at all 
satisfied with the finding of adverse possession as 
arrived at by the learned Subordinate Judge. His 
judgment is not a satisfactory judgment of rever¬ 
sal. The learned Munsiff has discussed in his 
judgment that the plaintiff made an attempt to 
prove possession with respect only to 26 bighas 
of land by two of bis tenants p. ws. 3 and 4 and 
there was no attempt to prove possession with 
respect to the entire patta land on the basis of 
which the plaintiff asserted his perfection of title 
with respect to the land in dispute. The learned 
Subordinate Judge did not discuss at all the evi¬ 
dentiary value of the statements made by these 
two witnesses P. wa. 3 and 4. The evidence is 
totally lacking to prove exoept the bare statement 
of the pliint'ft, that he exercised possession with 
respect to the patta land since the date of the 
Revenue sale in 1933. Stricter proof is necessary 
to establish acquisition of title by adverse posses¬ 
sion for the statutory period and I have no hesi¬ 
tation in saymg that the evidence led by the 
plaintiff on this point is far from satisfactory. It 
appears from the Revenue receipts filed on behalf 
of the plaintiff [vide Exs. 2 (l) aDd 2 (3)J that the 
plaintiff himself paid revenue in 1946 and 1947 in 
thd name of Dinanath and others. That goes to 
show that he did not deDy or dispute openly the 
title of the father of defendants 1 and 2 with res¬ 
pect to the patta land till the institution of the 
suit. 

[29] There is another aspect of the case which 
the learned Subordinate Judge did not at all consi¬ 
der. He seemed to accept the plaintiff’s story that 
he ccntmued to possess the land through bis old 
tenants even after the date the Revenue sale 
iD favour of Lnkbinath. Section 71. Assam Land 
Revenue Regulations, provides that in a Revenue 
sale the land is sold free of all encumbrances 
previously created thereon by any ether [.erfon 
than the purchaser. But he is precluded from 
ejecting any tenant having a right of oocupancy 
under the rent law for the time being in force. 
The tenants on the land, therefore, became the 
tenants of Lakhinath with effect from the date 
of sale by operation of law and udese Bbaba 
Nath, the plaintiff succeeds in establishing that 
he made fresh contracts with these tenants, 
he cannot bo said to continue the same rela¬ 
tion with the tenants who were in the land 


in dispute. The plaintiff has never attempted 
to prove that but he adduced evidence only to 
prove that he was in possession of 26 bighas of 
land by the two tenants he examined. Mr. Das 
who appeared on behalf of the respondent, urged 
before me that the plaintiff could aucoeed if he 
could establish adverse possession with respect to 
the 35 bighas only that is, the area in dispute in 
the present suit. There being no partition amio. 
able otherwise with regard to the patta land, the 
plaintiff cannot succeed in his suit even by esta¬ 
blishing bis adverse possession with respect only 
to a portion of the patta land. 

[30 I must hold therefore on both these consi¬ 
derations, viz., that the possession of the plaintiff 
could not in any view be adverse prior to 1941 on 
his own showing and that thrre is dearth of evi¬ 
dence to prove that the plaintiff possessed the 
entire land adversely all through as alleged. The 
learned Subordinate Judge was wrong in coming 
to his finding as to adverse possession without 
considering the ingredients thereof aDd his judg. 
ment and decree are liable to be set aside. 

[3l] I have had the advantage of reading the 
judgments of the Hon’ble the Chief Justice and 
Ram Labhaya J. and with great respect I have to 
differ from the view taken by the Ram Labhya J. 

I have already given my views for agreeing with 
the Hon’ablethe Chief Justice on the two points viz. 
(l) the starting point of limitation, if any, from 
1911 and (2) the absence of evidence of adverse 
possession for more than twelve years with res¬ 
pect to the land in dispute. Ram Labhaya J. held 
that the starting point of limitation started from 
the date of the Revenue sale. That might have 
been so if the faots proved were otherwise. The 
statement in Para. 3 of the plaint, where the plain¬ 
tiff says that be liquidated his debts in 1940 and 
then only he could ask for and obtain the deed of 
relinquishment by the widow of Lakhinath, 
shows that he did not assert hostile title with 
respect to the land openly at least till then. The 
mutation cf Dinanath with respect to 3rd share 
in the patta land has also somp significance. An 
entry in the reoord of rights is presumably correct 
under S 41 (l), Assam Land Revenue Regulations 
and read with s. 53 of the same Regulations, a 
mutation entry in the record of rights implies a 
presumption of posseesion in favour of the record¬ 
ed proprietor and as such, possession must be 
presumed in favour of Lakhinath as well as of 
Dinanath unless rebutted. The plaintiff admitteij 
the correctness of the^e entries by having the land 
revenue paid in the name of thpse two persons as 
appears from the Revenue receipts proved in this 
case. The mutation of the heirs of Lakhinath at a 
subsequent stage negatives the plaintiff’s story 
that even defendants 3 and 4 had nob exercised 
acts of possession with respect to the land in 
dispute. In my opinion it tends to affect the 
bona fides of Ex. 1. the so-called deed of relin¬ 
quishment, in favour of the plaintiff by the 
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mother of defendants 3 and 4. Taking the facts as 
a whole, it cannot be said that the plaintiff had 
perfected his title with respect to the disputed 
land by adverse possession for the statutory 
period. Bam Labhaya J. further accepted the 
Subordinate Judge’s view that ttere is no evi¬ 
dence to show that Lakhinath entered into posses¬ 
sion of the land by an application to the Revenue 
authorities but in the face of S. 85 (1). Assam 
Land Revenue Regulations which provides that 
the Deputy Commissioner shall put the purchaser 
in possession of the property sold and shall grant 
him a certificate, the issue of which is not denied 
in this case, a further application by or proof of 
delivery of possession in favour of the auction 
purchaser becomes wholly unnecessary. It must 
be assumed that everything required to be done 
under the law was duly done and Lakhinath bad 
his title perfected with respect to the land he 
purchased in auction sale whether in benami or 
otherwise alter the' issue of sale certificate and 
registration of his name with respect to the entire 
land covered by the defaulting patta. 

[32] The plaintiff in my opinion, failed to prove 
his case and I agree with the learned Munsitf that 
the plaintiff's suit is liabln to be dismissed. I, in 
agreement wLh my Lord the Chief Justice direct 
that the appeal be allowed with costs against res¬ 
pondent Bhaba Nath Sarma. The suit will stand 
dismissed with costs throughout. 

It.G.D. Appeal allowed. 

A. I. R. (39) 1952 Assam -II [G. N. 23.] 
Thadani C. J. and Deka J. 

Mt. Barmani Kochni—Appellant v. Mt. Pan - 
chati Kochni — Respondent. 

Second Appeal No. 70 of 1950, D/- 25-7*1951. 

Garo Hills District—Rules framed for Administra¬ 
tion of Justice anJ Police in R. 31—Non-obsei vance. 

The Deputy CommiBsioner is bound under the terms of 
R. 31 toiuduce the parties to submit the case to a pan- 
chayat and if they agree to do so, to follow tho procedure 
laid do*n in It 31. Non-observance of it 31 goes to the 
root of tho jurisdiction of the Deputy Commissioner in 
the trial of Ruits as inentioued iD the rules md the trial 
is vit'ate i for non observance of R. 31. A. I. It (37) 19)0 
Assam 85, Foil. [Paras 0, 8] 

J. C. Sen —for Appellant-, D. Sarma and Kamales- 
war Buzar Barua — for Respondent. 

Case referred to : 

(’60i I. L. R. (i960) 2 Assam 59 : (A. I. It. (37) 1950 
A-sam 85.) [Pr. C] 

Deka J. — This appeal arises out of a suit for 
declaration of title and delivery of possession 
with respeot to 18 t'ighae 1 katha aDd 18 leohas of 
land covered by dag no 19 of periodic patta No. 5 
of village Dumnigaon in Mouza No. vn in the 
district of Garo Hills. 

[23 The suit was brought by one Pancbati 
Kochni and her ca^e was that the land f ormerly 
belonged to one Jhatai Kochni on whose death it 
was divided among her four daughters. Tflb first 
two daughters died without female issues and the 


land devolved according to the custom by which 
the parties were governed on Pagai Kochni and she 
also died and left the land in the possession of her 
son Gathia who had also died subsequently and 
according to the matriarchal system by which 
the parties are governed the plaintiff is entitled to 
inherit the land and get back possession thereof 
from Gathia’s wife Barmani Kochni. 

[3] The defendant resisted the plaintiff’s claim 
on the ground that she has got possession on the 
basis of mu ation proceedings and her title has 
been proved by virtue of chat mutation granted 
to her by the Revenue Court, she being already in 
possession thereof. 

[ 4 ] Tne learned Assistant Deputy Commissioner 
who heard the suit found in favour of the plain¬ 
tiff aad decreed the su«t and on appeal the Deputy 
Commissioner upheld the order and the decree 
passed by the trial Court against which decree or 
judgment the defendant has come up in appeal. 

[5» The only point taken before us is that the 
parties being residents of the Garo Hills, they are 
governed by the Rules framed for Administrabion 
of Justice and Police in the Garo Hills District and 
according to R. 31, the Deputy Commissioner and 
his Assistant shall in all case3 in which the par¬ 
ties aie indigenous inhabitants of tho district, and 
in all other cases may endeavour to iuduce them 
to submit their case to a panchay at and in this 
oase though the parties are indigenous inhabitants 
of the district, this procedure was not followed. 

[6l The learned Advocate appearing for the 
appellant has relied on a decision of this Court 
reported in Monje Meclik v. Meclok Mechik , 
I. L. R. (1950) 2 Assam 59 where it was held that 
non observance of R. 31 of the Rules framed for 
the Administration of Justice and Police in th< 
Garo Hills District goe9 to the root of tho jurisdio 
tion of the Deputy Commis ioner in tho trial o' 
suits as mentioned in those rules and that th* 
Deputy Commissioner is hound under tho terms- 
of R. 31 to induce the parties to submit the casi 
to a panchayat and if they agree to do so, to 
follow the procedure laid down in R. 31. 

[ 7 ] The learned Advooate appearing for the res¬ 
pondent has conceded that R. 31 was not followed 
by the Assistant Commissioner in this case. 

[83 Under these circumstances we hold that the; 
trial was vitiated for noQ-observanco of r. 31 and 
tho judgment and cieoreo are bound to be sec 
aside. 

[9] Wo, therefore set aside tho judgments and 
decrees passed by the Courts below and remand 
tho case to tho learned Assistant to tho Deputy 
Commissioner to dispose of the suit after com¬ 
plying with the provisions of R 31 of the Rules 
framed for the Administration of Justice and 
Police in the Garo Hills District. In case the 
parties do not agree tho learned Assistant to the 
Deputy Commissioner will record evidence afresh 
and dispose of the case according to law The 
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result is that the appeal is allowed with no order 
as to costs. 

[ 10 ] The rule connected with this appeal is 
discharged. 

[ 11 ] Thadani C. J. — I agree. 

D.H. Appeal allowed. 


A. I. R. (39) 1952 Assam 42 [C. N. 24.] 
Thadani C. J. and Ram Labhaya J. 


Suknath Roy Beliari and Others—Petitioners 
v. Nagar Chand Das—Opposite Party. 

Civil Revn. No. 93 of 1950, D/- 20-2-1951. 

Civil P.C. (1908), Ss. 151, 4 7 and 144—Inherent 
power to grant restitution. 

A Court, in the exercise of its powers under 8. 151, 
C. P. C., is competent to exercise the same powers as are 
given to it under S. 144 of tho Code. A. I. R. (9) 1922 
P. C. 269, Rel. on. [Para 5] 

Where a sale in execution of a mortgage decree is set 
aside, the judgment-debtor though not entitled to apply 
under S. 144, Civil P. C. which does not in terms apply, 
can file an application for restitution of the mortgaged 
land with mesne profits under Ss. 47 and 161 and the 
Court has inherent power to grant the reliefs prayed for. 
A. I. R. (12) 1925 All. 588 and A. I. R. (15) 1928 Bom. 23G 
Disling. [Paras 3, 7] 

Anno. C. P. C., S. 144, N. 34. 


M. N. Roy—for Petitioners; S. K. Qhose (amicus 
curia —for Opposite Party. 

Cases referred to ;— 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign cases referred to comes aftor 
the Indiau Cases.) 

(’22) A. I. R. (9) 1922 P. C. 269: (69 iQd. Cas 278). 

[Prs. 4, 6] 

(’22) 44 All. 407: (A. I. R. (9) 1922 All. 223). [Pr. 4] 
(’25) 47 All. 543: (A. I. R. (12) 1925 All. 5S8). [Pr. 4] 
{’28) 52 Bom. 360: (A. I. R. (15) 1928 Bom. 236). 

[Pr. 4! 

roc) 33 Cal. 1232. [Pr. 4; 

C27) 31 Cal. W. N. 290: (A. I. R. (14) 1927 Cal. 285). 

[Pr. 5] 

1*31) 35 Cal. W. N.-105: (A. I. R. (18) 1931 Cal. 779 (2)) 

[Pr. 5] 

(’39) A. I. R. (26) 1939 Lah. 508: (185 Ind. Cas. 125). 

[Pr. 6] 

(’24) 3 Pat. 371: (A. I. R. (12) 1925'Pat. 1.) (F. B.) 

[Pr. 4' 

(’26) 5 Pat. 223: (A. I. R. (13) 1926 Pat. 141). [Pr. 4; 
(’28) 7 Pat. 794: (A I. R. (15) 1923 Pat. 598). «Pr. 4; 
(1671) Rodger v. Comptoir d’EsCompte de Paris, 1871- 
3 A. C. 465. [Pr. 4] 


Thadani C. J.—This is a revision application 
under the provisions of S. 115, Oivil P. C., directed 
against an order dated 29-6-50, passed by the 
learned Additional Subordinate Judgo, L. A. D., 
'Dhubri, by which he allowed an application 
made by the O. P. under Ss. 144, 151 and 47, 

Civil P. C. 

[ 2 l The facts material to the application are 
these. The petitioners had obtained a mortgage 
decree against the opposite party mortgagor 
and, in execution of the mortgage decreo, the 
mortgage lands were sold at an auction and pur¬ 
chased by the petitioners. On 4-7-42, the peti¬ 
tioners obtained possession of the mortgage lands. 
The O P. applied to the Calcutta High Court to 
sot aside the sale, and the High Court set aside 


the sale on 4-2-1948. The O. P. then made an 
application to the Subordinate Judge, Dhubri, for 
restitution of the mortgage lands and mesne pro¬ 
fits from 4-7-1942. The learned Subordinate Judge 
ordered'-restitubion of the mortgaged property to 
to the Opposite Party. In the revision applica¬ 
tion, it is stated in para. 5 that after the resti¬ 
tution of the mortgaged property was made to 
the Opposite Party, the Opposite Party made a 
second application for mesne profits. The state¬ 
ment as to a second application is not substantia¬ 
ted by the record. 

[3] The application of the Opposite Party for 
mesne profits was resisted by the petitioners on 
the ground that an application for mesne profits 
was incompetent, that the remedy lay by a suit 
on payment of ad valorem court-fee The lear¬ 
ned Sub-Judge, however, took the view that, 
while S. 144, Civil P. C., did not apply in terms, 
he was competent to act under ss 151 and 47, 
Civil P. C., and that the application was not 
required to be stamped on an ad valorem basis. 
It is against this order of the learned Sub-Judge 
that the revision application has been made. 

[4] The learned counsel for the petitioners has 
relied upon Rudra Pratab Singh v. Sasada 
Mahesh Prasad , 47 ALL. 543 in support of his 
contention that an enquiry for mesne profits is a 
proceeding in continuation of the original suit. 
This may be conceded, but we do not think the 
ca3e reported in 47 Allahabad has any application 
to the facts before us. The learned Judges of the 
Allahabad High Court were not dealing with an 
application for restitution made under S. 144 
Civil P. C., but an application under O. 20, R. 12, 
Civil P. C. Nor do we think has the case of 
Shankar Appaji Patil v. Gangaram Bapuji, 52 
Bom. 360 any application to the facts of the 
present case. The Bombay oase, like the Allaha¬ 
bad case, did not involve the consideration of the 
question whether an application for restitution of 
immovable property, and mesne profits, where 
S. 144, Civil P. C., did not apply in terms, could 
or could not be granted under S. 151, Civil P- 0. 
Likewise, the case reported in Bhatu Ram v. 
Fogal Ram , 5 Pat. 223. has no application to the 
facts of the present case. Mr. Roy has referred 
to other 4 cases reported in Dwarka Nath v. 
Debendra Nath, 33 Oal. 1232; Jinaram v. Nand 
Ram , 44 all. 407; Balmakund Marwari v. 
Basanta Kumari Dasi, 3 Pat. 371 ; and Rambir 
Jhawan, v. Banlce Thakur, 7 Pat 794; but in 
view of the decision of their Lordships of the 
Privy Council reported in Jai Berham v. Kedar 
Nath, A. 1 . R. ( 9 ) 1922 P. c. 269, it is not necessary 
to refer to them. Lord Carson, delivering the 

judgment of the Judicial Committee observed: 

“It is the duty of the Court under S. 144, Civil P. O* 
to place the parties in the position whioh they would 
have occupied but for such decree or such part thereof afl 
has bedti varied or reversed. Nor indeed does this duty 
or jurisdiction arise merely under the said section* It is 
inherent in the general jurisdiction of the Court to act 
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rightly and fairly according'to their circumstances towards 
all parties involved. As was said by Cairns L. C. m 
Rodger v. The Gomptoir d'Escompte de Pans, 187 l-a 
A. C. 465. One of the first and highest duties of all 
Courts is to take care that the act of the Court does no 
injury to any of the suitors, and when the expression 
‘the act of the Court’ is used, it does not mean merely 
the act of the primary Court, or of any intermediate 
Court of Appeal, but the act of the Court as a whole 
from the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which finally 
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(b) Civil P. C. (1908), Ss. 100-101 — Status-Pre¬ 
sumption of marriage rebutted—Finding amounts to 
one of fact —Interference in second appeal. 

A presumption in favour of marriage is rebuttable and 
if the trial Court accepts the evidence given in rebuttal 
and gives a definite finding that there is no marriage, 
the finding is on a question of fact and cannot be 
challenged in second appeal, even if it is erroneous*^ ^ 

Anno. C. P. C., Ss. 100-101, N. 42. 

T? O T>.nrnm irw Anmella nt‘. S . K. QllOSO - foT Res¬ 


disposes of the case.” 

[ 5 ] In a case reported in Sasilcanta v. Jatil 
Bakhsh , 85 cal. W. N. 105, the learned Judges o£ 
the Calcutta High Court referred to another case 
reported in Gnanada Sundari v. Chandra Kumar , 
31 cal. w. N. 290, with approval, in -which it wa9 
held that 

“Where a Court, acting under S. 151, Civil P. C., exer- 
cises the same jurisdiction which S. 144 of that Code 
gives it, the order of restitution made under S. 151 is 
appealable.” 

Without going so far as to say that an order for 
restitution made under S. 151, in a case where 
S. 144 in terms does not apply, is an appealable 

t order, -with respect we agree with the learned 
Judges of the Calcutta High Court that a Court, 
in the exercise of its powers under S. 151, Civil 
P. C., is competent to exercise the same powers 
as are given to it under S. 144 of the Code, for 
reasons stated by Their Lordships of the Privy 
"Council in the case to which we have referred. 

[6l The case reported in Ganesh Datta v. 
Model Town Society Ltd., A. I. R. (26). 1939 Lah. 
608 apparently follows the principle laid down by 
the Privy Council in Jai Berham v. Kedar Nath, 
A. I. R. (9) 1922 P. O. 269. The learned Judges of 
the Lahore High Court, after stating that S. 144, 
Civil P. C., in terms did not apply to the facts 
before Ihem, nevertheless dismissed the revision 
application on the merits, thereby, by implication 
at any rate, taking the view that the Court below 
had acted properly under S. 151, Civil P. C. 

[ 7 ] The result is that the revision application 

I is dismissed with no order as to costs, the oppo¬ 
site party not being represented. We are grate¬ 
ful to Mr. Ghose for his assistance as amicus 
curiae. 

[8] Ram Labhaya J.—I agree. 


pondents. 

Ram Labhaya J.—This is an appeal from the 
judgment and decree of the Subordinate Judge, 
U. A. D.. dated 18th February 1950 by which the 
order of the Munsiff, Sibsagar, dismissing plain¬ 
tiff’s suit for a declaration of title to and posses¬ 
sion of the land in suit and for recovery of 
Rs. 100 as compensation was affirmed. 

[2] The basis of plaintiff’s claim was that he 
purchased the property from Mt. Kepi. Accord¬ 
ing to the plaintiff, she’was the widow of Manpur 
and she sold the property in suit to him in order 
to pay off her deceased husband’s debts. In other 
words, plaintiff pleaded legal necessity in justi¬ 
fication of the sale. He further alleged that he 
got possession from Mt. Kepi but was later on 
dispossessed by defendant, who had no right or 
title to the land. 

[3] Defendant’s case was that he was a nephew 
of Manpur and was his sola heir and Mt. Kepi 
was not his legally wedded wife. 

[ 4 ] The learned Munsiff came to the conclusion 
that Mt. Kepi was never married to Manpur and 
that she was not his legally wedded wife. He 
found defendant 1 to be his sole heir. He further 
found that there was absolutely no evidence on 
the point that the sale was for any legal neces¬ 
sity. The learned Subordinate Judge agreed with 
the findings arrived at in the Court below. He 
accepted the position that continuous cohabita¬ 
tion, conduct of the parties and general repute 
may raise a presumption in favour of marriage. 
Bub, on.a consideration of the entire evidence 
before him, he came to the conclusion that the 
material available on the record did not justify 
thi3 presumption. On the other hand, according 
to him the defence contention that Mb. Kepi was 


K.S. Revision dismissed. 


A. I. R. (39) 1932 Assam 43 [C. N. 25.] 
Thadani C. J. and Ram Labhaya J. 

Joga Kanta Gogoi — Appellant v. Rangai 
Gogai and another — Respondents. 

Second Appeal 32 of 1950, D/- 14-2-1951. 

(a) Civil P.C. (1903), Ss. 100-101-Presumption of— 
act—Relusal to make—Interference in second appeal. 

A presumption of fact being an inference depending 
on facts and the circumstances of each case, where a 
Court draws or refuses to draw such an inference on a 
consideration of the facts, it would not be liable to 
interference in second appeal. [Para 5] 

Anno. C. P. C., 8s. 100-101, N. 32, Pt. 6. 


never legally married to Manpur was supported 
by defence evidence, and his finding was that Mt. 
Kepi was not a widow capable of inheriting the 
estate of Manpur. He further found that there 
was no evidence in support of the allegation that 
the alienation was for any legal necessity. 

[ 5 ] The learned counsel for the appellant has 
argued that the fact of cohabitation had been 
proved and this coupled with other circumstances 
fully justified a presumption in favour of marriage. 
The contention is that the inference which should 
have drawn from facts was nob drawn. Assum¬ 
ing that this is so the learned Judge did not 
commit any error of law. He recognised the posi¬ 
tion that continuous cohabitation under certain 
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circumsfarces may give rise to a presumption in 
favour of marriage. The learned counsel has not 
suggested that the proposition of law a 3 stated by 
the learned Judge is erroneous or incomplete On 
facts, the learned Judge was not satisfied that he 
could make that presumption. In fact, he went 
further and found on evidence that there was no 
legal marriige between Ms. Kepi and Manpur. 
Iln view of this finding, the question of presump¬ 
tion would not arise, for, even if a presumption 
lis made in favour of marriage, it is rebuttable 
and if the evidence in rebuttal is accepted and 
la definite finding is given that there was no 
marriage, the finding would be on a question of 
jfact and this Court will have no jurisdiction to 
[interfere. The finding may be erroneous but it 
Icould not be challenged in second appeal. Besides, 
la prosumption of fact being an inference depend¬ 
ing on facts and the circumstances of each ease, 
Iwhere a Court draws or refuses to draw such an 
(inference on a consideration of the facts, it would 
not bo liable to interference in seoond appeal. The 
matter is concluded by concurrent findings of 
fact on both the questions that arise in the case 
and we do not find any justification for inter- 
ference. The appeal is dismissed with costs. 

[6] Thadani C. J.— I agree. 

D.R.R. Appeal dismissed. 

A. I. R. (39) 1932 Assam 44 fC . N. 20.] 
Tiiadani C. J. and Ram Labhaya J. 

Sarat Kalita and others — Petitioners v. 
Dhanna Ram Deka and others — Opposite 
Party. 

Civil Revn. No. 120 of 1949, D f- 5-2-1951. 

(a) Guaidims and Wards Act (1890), S. 31 — Per¬ 
mission to sell rr inor s property — Duty ot Court. 

In matters relating to permission for the sale of pro¬ 
per y belonging to » minor, a Court, under tbe Guardians 
and Wards Act, has a special responsibility to discharge. 

It must satisfy itself that the permission sought, and 
given, i.s in the interests of the minor It should not be 
content, merely to rely upon an nllidavit or allidavits. It 
is its duty to satisfy itself independently of allidavits, for 
instance, by calling for evido ce as to the market value 
of the land sought to bo sold, before it comes to a con¬ 
clusion as to t> e value of tbe property. [Paras 2 & 3] 

Anno. Guardians and Wards Act. S. 31, N. 1, 3. 

(b) Civil P. C. (1908), S. 115 — Matarial irregularity 
in exercise of jurisdiction — Guardians & Wards Act 
(1890), S. 31. 

Where an order granting permission to the certificated 
guardian to stll tbe minor's property is based upon little 
or no enquiry at all &3 to the statements made by tbo 
guardiin the Court acts with material irregularity in tho 
exercise of its jurisdiction and the order must be set aside 
in revision. [Pari 5j 

Anno. C. P. C.. S. 115, N. 12. 

B. N. Ctiaudhury — for Petitioner ; L). N. Mcdhi _ 

for Opposite Party. 

Thadani C. J.— This is a revision application 
under 9. 115, Civil P. C., directed against an order 
of tbo learned District Judge, L. A D., dated 
20-9-49, by which he granted permission to the 


certificated guardian, one Dharma Ram Deka, 
appointed in Mtsc. case No. 39 of 1941 to sell 
certain lands belonging to the minors. 

[ 2 ] We propose to set aside the order of the 
learned District Judge as we think he has exer¬ 
cised jurisdiction with material irregularity. In 
matters relating to permission for tbe sale of 
property belonging to a minor, a Court, under 
the Guardians and Wards Act, has a special res¬ 
ponsibility to discharge. It must satisfy itself that 
the permission sought, and given, is id the inte¬ 
rests of the minor. Nowhere in the order has the 
learned District Judge said that the sale of the 
property is in the interests of the minor. Indeed 
we think the learned Judge has disposed of the 
guardian s application for permission to sell the 
property in a very casual manner. 

[3] In paragraph 5 of the guardian’s applica¬ 
tion, the guardian had stated that he bad 
borrowed a sum of Rs. 1197.12.6 pies a statement 
which was not supported by any documentary 
evidence The order of the learned Judge does 
not show that he had direosed bis mind to the 
question whether the guardian had, in fact, bor¬ 
rowed the aforesaid amount. Again, in paragraph 6, 
the guardian had stated that tbe price, namely, 
R8. 500, at which the property measuring 4 bigbas 
odd wa3 sought to be sc Id, was high price. The 
learned District Judge, actmgupon the affidavit of 
one Gopal Ch. Deka, came to the conclusion that the 
price Rs. 500 offered was good price. We do not. 
think in matters affecting the eale of a minor’s# 
property, a Judge acting under the Guardians and} 
Wards Act should be content uierel> to rely upon! 
an affi lavit or affidavits, it is his dut> to satisfy} 
himself independently of affidavits for instance,! 
by calling for evidence as to the market value off 
the land sought to be sold, before he comes to aj 
conclusion as to the value of tbe property. 

[4] Wo find from the record of this case that 
the certificated guardian had in tbe past failed to 
perform his duties satisfactorily as a guardian. In 
tho revision petition before us, a large number of 
facts have been stated—facts which are prima 
facie borne out by the record Having regard to 
these facts, wo think the duty of the learned 
District Judge was all the greater to scrutinise 
very carefully the application for permission to 
soli the minor’s property. 

[5] As the order of the learned District Judge 
granting permission to the certificated guardian 
to sell the minor’s property is based upon littleg. 
or no inquiry at all as to the statements made by| 
the petitioner in paragraphs 5 and 6—a procedures 
which we consider very materia 1 ly irregular ini 
tho exercise of bis jurisdiction as a Judge under!, 
tho Guardians and Wards—Act we set aside theft 
order granting permission to the guardian and| 
remand the petition to the learned Judge to hold! 
a further and better inquiry into the matter bear¬ 
ing in mind the history of the case, the facts in 
relation to which are stated with sufficient clarity 
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in the revision petition made before us, and, upon 
such fresh enquiry, to pass such orders as he 
deems fit. The order granting permission to the 
certificated guardian, dated 29-9 49, is set aside. 
The application is allowed. The oosts of the ap¬ 
plication will be cos s in the cause. The Rule is 
accordingly made absolute. 

[6l Ram Labhaya J.—I agree. 

,K.S. Rule made absolute. 


A. I. R. (39) 1952 Assam 43 [C. N. 27.] 
Thadanl 0. J. and Ram Labhaya J. 

Nripendra Narayan Choudkuri and another 
■— Appellants v. Mt. Chanaramani Baruani — 
Respondent. 

F. M. A. No. 3 of 1949, D / 3-1-1951. 

(a) Civil P. C (1908), O 5, R. 17—Affixing copy of 
summons—When justified. 

Where the report of the proe : ss peon only mentions 
that as the respondents were not at home, he had affixed 
the copies on their house in presence of two persons, 
but it does not state tbat respondents or their agents 
had relused to sign the acknowledgment or that after 
using all due and reasonable diligence he could not find 
them, there is no justification for affixing oopie3 on the 
house of the respondents as laid down in O 5 R. 17, 
Civil P. C. [Para 3] 

Anno. Civil P C-, O. 5 R. 17. N. 4. 

(b) Limitation Act (1903). Art. 169—Due service. 
Where the circumstances justifying the service of 

summons In the manner as laid in O. 5, R. 17, Civil 
P. C., do not exist and the Giurt, in accepting the 
service does n)t aot judicially or in aocordance with law 
by disregarding the provisions of O. 5, R. 19, Civil P. C., 
there is no due service within the meaning of Art. 1G9, 

[Para 3] 

Anno. Limitation Aot. Art 1R9, N. 4, 

J. C. ftledhi — for Appellants’, D. N. Mcdhi — for 
Respondent. 

Ram Labhaya J. — This is a miscellaneous 
appeal from the order of the Subordinate Judge, 
L.A D., Dhubri, dated 25-1 1949 disallowing an 
application under o 41, R 21 , Civil P. C., for 
the re-hearing of an appeal heard and decided 
ex parte. The appeal was disposed of on 5 8 1946. 
The petition for the re.hearing of the appeal was 
put in on 28-i0-l94d. The applicants who were 
respondents in the appeal, allege that they never 
received any notice of appeal from the Court and 
had in fact no notice of it. They were informed 
by Sjt Kulada Charan Lahiri, Pleader of Goal- 
para, on 17-9-1946 that an ex parte decree had 
been passed against them on appeal. 

[ 2 ] The apolication was resisted. It was pointed 
out that there was due service and that the ap¬ 
plication was barred by time. The learned Sub¬ 
ordinate Judge came to the conclusion that there 
was due service of notice and that this service 
had been accepted by the Court. Ho further 
found that the application was time barrei and 
the allegation that the applicants before him 
learnt about the ex parte decree on 17 9-1913 had 
not been substantiated. 


[3] The correctness of the findings arrived at 
by the learned Subordinate Judge is assailed by 
the learned counsel for the appellants. We have 
heard the learned counsel on both sides. We are 
not satisfied that there was due service on the pre¬ 
sent appellants who were the respondents before 
the learned Subordinate Judge. Notice on appeal 
was issued. The process peon reported that as 
Nripendra Narayan Choudhury and Sourindra 
Narayan Choudhury were not at home, njtices 
were affixed on the Kutchery house in the presence 
of two persons Kishori Babu and Asmatulla. The 
process peon, it has been argued, acted under 
O. 5, R. 17, Civil P. C. His report, however, does 
not show that the present appellants or tbeir 
agents refused to siga the acknowledgment or that 
after using all due and reasonable diligence he 
could not find them. In these circumstances there 
was no justification for affixing copies of summons 
on the kutchery of the appellants It is true that 
the Court accepted the report. But in doing so it 
failed to comply with the provisions contained in 
R. 19, 0 5. There was no affidavit giving the 
circumstances under which service was affected 
under R 17. The learned Judge did not examine 
the process-server either on this point t he provi¬ 
sions contained in R. 17 and ft. 19 were thus dis¬ 
regarded. Circumstances justifying service in the 
manner laid down in R. 17 did nob exist and the 
Court in accepting service did nob act judicially 
or in accordance with law. There was thus no due 
service within the meaning of Art. 169, Limita¬ 
tion Act. The period of limitation for an applica¬ 
tion for the re-hearing of appeal would thus 
commence from the date when the applicants 
(new applicants) gob knowledge of the decree 
against them. 

[4] Bo far as the question of knowledge of the 
appellants is concerned, they produced two wit¬ 
nesses. Th9 learned Subordinate Judge came to 
the conclusion that the testimony of these wit¬ 
nesses did not establish the allegations made in 
the application for the re-hearing of the appeal. 
The learned counsel for the appellants contends 
that all evidence was not before the Court. Nri¬ 
pendra Narayan Choudhury was not present in 
Court on the date the evidence was taken on the 
application. He was suffering from dysentery and 
was unable to attend the Court. A medical 
certificate was also produced in support of the 
statement and on the ground of his illness an 
adjournment was prayed for. It was also stated 
that the other two witnesses were present. The 
implication was that Nripendra Narayan Chou¬ 
dhury was aho to appear as a witness. The certi¬ 
ficate produced shows that Nripendra Bahu had 
been under treatment for dysentery for three days 
before the date of hearing. There was, in these 
circumstances, reasonable cause for the prayer for 
adjournment, which unfortunately was refused. 
Nripendra Narayan could not bo examined and 
thus the whole of the evidence was not before the 
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learned Subordinate Judge. It is not possible, 
therefore, to decide the question whether the ap¬ 
pellants got knowledge of the ex parte decree on 
17-9-1946, as alleged by them in their application. 

[5] The appeal is allowed and the order of the 
learned Subordinate Judge is set aside as it is 
based on a record of evidence which is incom¬ 
plete. The case shall be remanded to the Court 
of the learned Subordinate Judge, L. A. D., for 
disposal according to law after examining Nripen- 
dra Narayan Choudhury and any other witnesses 
that Mt. Chandramani Baruani, Opposite Party, 
may wish to examine in rebuttal. Evidence 
already on the record shall be evidence in that 
case. 

[6] Thadani C. J. —I agree. 

D.R.B . Appeal allowed. 

A. I. R. (39) 1952 Assam 46 [C. N. 28.J 
Thadani C. J. and Ram Labhaya J. 

Narayan Kalita — Petitioner v. Mt. Bhabitri 
Deby and others—Opposite Party. 

Civil Rcvn. No. 47 of 1950, D/- 30-8-1950. 

(a) Civil P. C. (1908). S. 151 — Appellate Court — 
Inherent power of remand. 

An Appellate Court has an inherent power ex debito 
justiiiae to remand a ease for retrial. [Para 5] 

Anno. C. P. C., S. 151, N. 2. 

(b) Civil P.C. (1908), S. 115 —Irregular order—Inter¬ 
ference on technical view. 

The High Court is not bound to interfere on an extre¬ 
mely technical view in every case where an order has 
been made irregularly unlesa grave injustice or hardship 
could result from a failure to do so. An order which is 
calculated to advance substantial justice though not 
strictly regular, may not be interfered with in revision. 

[Para G] 

Anno. C. P. C., S. 115, N. 1C. 

J. C. Chaudliiu i — for Petitioner ; B. C. Barua—for 
Opposite Parly No. l. 

Ram Labhaya J.—This is a petition of revi¬ 
sion from the order of the learned Additional 
Sub-Judge, U. A. D , dated 11-3-1950 by which 
the order of the trial Court dismissing plaintiff’s 
suit was reversed and the case remanded to the 
trial Court for a do novo trial. 

[2] The main question in the case was whether 
the property originally belonged to a joint family 
and was allotted to the plaintiff on partition. 
Other questions arising in the case formed the 
subject-matters of issues 3 to 6. 

[ 3 ] The learned Additional Sub-Judge was cf 
the view that the suit had been disposed of on 
insufficient evidence. He found from the evidence 
on the record that a document evidencing the 
alleged partition existed. This document had net 
been produced or called for \ by any of the parties 
including the plaintiff. In'his view the plaintiff 
was a helpless widow with no one to advice her. 
He seemed to think that the circumstances of the 
case were such that the Court should have called 
for the document. He, therefore, remanded the 
case for a fresh trial presumably exercising bis 


discretionary powers under S. 151, Civil P. C. In 
his order he did not refer to any provision of the 
Code when directing remand of the suit for retrial. 

[4] The learned counsel for the petitioner has 
contended that the plaintiff had the fullest oppor¬ 
tunity for producing evidence. If she had failed to 
produce any relevant evidence, there was no occa¬ 
sion for ordering a retrial, and the Court in order¬ 
ing a remand had exercised its jurisdiction with 
material irregularity. 

[5] All the High Courts with the exception of 
Allahabad High Court are now agreed that an 
Appellate Court ha3 an inherent power ex debito 
justiiiae to remand a case for retrial. We are inj 
respectful agreement with this view. The Court,* 
therefore, had the jurisdiction to remand the case 
under s. 151, Civil P. C., in the exercise of its inhe¬ 
rent powers. The order reverses the decision of the 
trial Court by which the suit was dismissed and 
it directs a retrial cf the suit. This order is nob 
covered either by o. 41, R. 23 or R. 25. It can 
appropriately be placed only under S. 151, Civil 
P.C. This is not disputed. All that is urged is 
that even in the exercise of its inherent powers 
the Court should nob have set aside the decision 
of the Court below when plaintiff on account of 
her negligence or default failed to produce some 
evidence whioh may possibly have been relevant. 
Viewed from a purely technical stand point, the 
argument is not without foroe. The question is 
whether the exercise of discretion by the Lower 
Appellate Court, in the circumstances of this case 
should be interfered with. 

[6l There is considerable divergence of judicial 
opinion on the point whether an order of remand 
which could be placed only under 3. 151, Civil 
P. C. is at all revisable. It has been held in some 
cases that such an order of remand is not a case 
decided within the meaning of S. 115. Another 
view taken is that no revision lies in such cases 
as another remedy by way of appeal against the 
decree after remand is open to the aggrieved party. 
There are cases in support of the contrary view 
also. We need not resolve this conflict for purpo¬ 
ses of this case, as we are not inclined to interfere 
with tbe order of the Lower Appellate Court in 
the exercise of our reviaional jurisdiction which 
is entirely discretionary. The High Court is not 
bound to interfere on an extremely technical view 
in every case where an order has been made ir 
regularly unless grave injustice or hardship could 
result from a failure to do so. The order in ques 
tion is calculated to advance substantial justicej 
and though not strictly regular, may not be inter- 
fered with in revision. 

[7] We, therefore, dismiss the petition but 
make no order as to costs. 

[8] Thadani C. J.— I agree. 

V.B.B. Petition dismissed. 


195a Anwar Hussain v. The 

A. I. R. (39) 1952 Assam 47 [C. N. 29.] 
Thadani 0. J. and Ram Labhaya J. 

Anwar Hussain and another — Petitioners v. 
The State. p 

Criminal Revn. Nos. 50 and 52 of 1951, D/- 29-8 1951. 

(a) Criminal P. C. (1898), Ss. 231, 537 — Alteration 
of charge against one ol the accused persons — Non- 
compliance with S. 231 —Effect. 

That the charge against one of the accused persons 
himself was not altered but was altered against the other 
is not a good reason lor depriving the accused person of 
the benefit of the provisions of S. 231. The omission to 
comply with the provisions of S. 231 when an accused 
person demands to recall or re-summon and examine 
with reference to such alteration or addition, witness or 
witnesses who may have been examined, i3 not curable 
under the provisions of 8. 537. (Paras S, 9] 

Anno. Criminal P. C., 8. 231, N. 1 ; S. 537, N. 10. 

(b) Assam Opium Prohibition Act (XXIII (23] of 
1947), S. 6 — Reason to suspect or believe — Convic¬ 
tion for. 

Before an owner or driver of any vehicle can be con¬ 
victed under S. 6, he muBt knowingly permit the vehicle 
to be used for the commission by aDy other person of an 
offence punishable under the Act or the rules made 
thereunder. Reason to suspect or reason to believe, is 
not enough for the purposes of a conviction under S. 6; 
existence of knowledge alone, and not something less 
than knowledge, can justify a conviotion under S. 6. 

[Para 12] 

S. K. Ghose — for Petitioner (Anwar Hussain)’, J.C. 
Medhi — for Petitioner (Haridas Konwar)\ D. K, 
Goswavii , G. A. (Jr.) — for the State. 

Thadani C. J. — These are two revision ap¬ 
plications, N03. 50 and 52 of 1951, under the pro¬ 
visions of S. 439, Criminal P. C. No. 50 of 1951 is 
by one Anwar Hussain, and No. 52 of 1951 is by 
one Haridas Konwar. Anwar Hussain was con¬ 
victed by a Magistrate of the first clas3, Dibru- 
garh, under 8. 6, Assam Opium Prohibition Act 
(Act XXIII [23] of 1947) and sentenced to rigorous 
imprisonment for 4 months and to pay a fine of 
Rs. 50, or, in default, to undergo further rigorous 
imprisonment for 2 months. His taxi, ASL 3929, 
was ordered to be confiscated and sold at a public 
auction, and the sale-proceeds credited to the 
Treasury. The applicant Haridas was convicted 
by the same Magistrate under S. 5 (a), Assam 
Opium Prohibition Act (Act xxill [23] of 1947) 
and sentenced to rigorous imprisonment for 4 
years and to pay a fine of Rs. 5000, or, in default, 
to undergo, further rigorous imprisonment for 4 
months. Three other persons — (l) Purnakanta, 
(2) Mahendra, and (3) Indreswar—were each sen¬ 
tenced under the same section to rigorous im¬ 
prisonment for one year, and to pay a fine of 
Rs. 200, or, in default, to undergo further rigorous 
imprisonment for 4 months. They did not prefer 
any appeal, nor have they filed any application 
in revision to this Court. 

[ 2 ] The case for the prosecution was that on the 
night of 22-3-1950, S. J. of Police, Mr. M. Kalita, 
accompanied 'by his staff, in the course of his 
patrol duty came to a place called Khowang at 
about 9 P. M.; at 11-30 P. M., while he was check¬ 
ing up the motor vehicles plying from and to 
Dibrugarh, he saw a taxi bearing No. ASL 3929, 
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coming from Dibrugarh and going towards Moran, 
In the taxi, the S. I. and his party saw the ap¬ 
plicant Haridas sitting with Anwar Hussain 
who was driving the taxi, and three other persons 
in the rear seat ; he signalled the driver to stop, 
and ordered the occupants of the taxi to get out ; 
on searching the taxi, the S. I. and his party 
found a canvas bag containing six cakes of 
opium, and another Bazar bag containing 14 
cakes of opium. The S. I. took possession of the 
opium, arrested the applicants and their com¬ 
panions and, on completion of the investigation, 
sent up the applicants and their companions 
under S. 5 (a), Assam Opium Prohibition Act (Act 
XXIII [53] of 1947). At the trial, after the appli- 
cant Anwar Hussain had led evidence in defence 
of two witnesses, the learned Magistrate altered 
the charge against Anwar Hussain from one 
under S. 5 (a) to one under 8. 6 of the said Act; 
the : charge against the applicant Haridas and 
others under 3. 5 (a) of the Act was retained. 

[ 3 ] The defence of the applicant Anwar was 
that on 22 3-1950, at about 10 15 or 10 30 r. M. his 
taxi was standing at the Dibrugarh Taxi Stand ; 
the applicant Haridas and hi9 three companions 
came up and hired the taxi to go to Moran, for 
Rs. SO ; the applicant Haridas had one bag (Ex. I) 
in his hand, and Purnakanta who did not appeal, 
had another bag (Ex. 11 ) in his hand; Haridas 
took the other bag from Purnakanta and kept 
both the bags near his feet; near Khowang 
Bridge, he was stopped by the Police, who search¬ 
ed the taxi. 

[ 4 ] The defence of applicant Haridas was that 
on the night of 22-3-1950, he went to Dibrugarh 
Station to entrain for Gauhati where he had a 
case the following day ; he missed the train and, 
as he was about to go home, he saw a taxi coming 
from the Bazar side of Dibrugarh ; the driver of 
the taxi, applicant Anwar Hussain, stopped the 
taxi and asked him whc j re he was going; he said 
he had missed the train and was going home ; 
Anwar suggested that li3 should get into his taxi 
as he would be able to catch the train at Moran ; 
he agreed and sat by Anwar’s side ; on the way, 
the Police stopped the taxi and found opium 
from under the luneji of the driver, Anwar 
Hussain. 

[ 5 ] Mr. J. C. Medhi who appeared for Haridas, 
has contended that ( 1 ) it has not been established 
that Haridas was in conscious possession of the 
opium, and that the burden of rebutting the 
presumption under s. 28, Assam Opium Prohibi¬ 
tion Act (Act 23 of 1947), therefore, did not 
arise; (2) that the learned trying Magistrate has 
failed to comply with the provisions of S. 231, 
Criminal P. C., after he decided to alter the 
charge against Anwar Hussain from one under 
S. 5 (a) to one under s. G, Prohibition Act of 1947. 

[6] As we propose to order a re-triai of the 
applicant Haridas, in view of the trying Magis¬ 
trate's failure to comply with she provisions of 
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S. 231 Criminal P. C.,ib is unnecessary fco deal 
with the first contention as it must be dealt 
with by the Magistrate retrying the case. 

[7l It is an admitted position that the charge 
against the applicant Anwar Hussain was altered 
from one under S. 5 (a) to one under S. 6, Assam 
Prohibition Act of 1947, after Anwar had led 
evidence of two witnesses in his deienee. The 
learned trying Magistrate bad admitted in his 
report to the A.D M., Dibrugarh at p. 36 of the 
Paper Bo )k, that he did not allow Haridas to 
cross-examine the prosecution witnesses again or 
to lead fresh evidence in defence, after the charge 
bad been altered against Anwar Hussain. 

[8] According to the trying Magistrate, he did 

I |not allow the applicant Haridas to cross-examine 
the prosecution witnesses or to lead fresh evidence 
iu his defence because the charge against Haridas 
himself had not been altered. We do not think 
that that is a good reason for depriving an ac¬ 
cused person of the benefit of the provisions of 
S 231, Criminal P C. ft may well be that 
Haridas was prejudiced in hi3 defence by the 
alteration of the charge against Anwar Hus-sain. 
It was not for the learned Magistrate to decide 
whether or not an accused is prejudiced in his 
defence by reason of the alteration of the charge 
against his companion accused. 

[9j The objections fco non compliance with the 
provisions of S. 331, Criminal P. C., was taken 
by the applicant Haridas before the learned 
Sessions Judge in appeal, but it does nob appear 
to have been considered by the learned Sessions 
(Judge in his judgment. The omission to comply 
.with the provisions of S. 231, Criminal P. C., 
fwhon an accused person demands to recall or 
ro summon and examine with reference to suoh 
alteration or addition, any witness or witnesses 
who may have been examined, is not curable 
under the provisions of S. 5S7, Criminal P. C. 


reliable and accused oarried Haridas and his men in his 
taxi for reasonable fare, wh*ther he had reasons to 
kuow that the bags contained opium or some such 
incriminating articles and he gbve them a helping hand 
knowingly, A drive from Dibrugarh to Kbcwang takes 
about half an hour or so, and the oar must have left 
Dibrugarh at about II p. m. at nigbt, because they 
reached Khowang by 11 30 p.m. The Police Sub-Inspector 
says that the bags smelt of opium though, aa a matter 
of fact, be was not sure at the beginning what the con¬ 
tents of the two bags were. The other prosecution wit¬ 
nesses also deposed to the effect that the contents of the 
bags were not known before the flaps of the bags were 
opened. I am inclined to accept Mr Kalita’s version and 
believe that accused Anwar could have unelt opinm 
because the bags vere not properly covered up and the 
cak« s vere a most exposed except that either a pair of 
sandals or a shirt covered tie same. The cakes were 
not apparently bound or tied hut in one case, it was 
covered by an oil cloth. I cannot look with favour to a 
taxiwalla who allows the persons boarding hie taxi a 
short drive to drink in the car, as was apparent from 
the 6nd of one bottle and a glass smelling liquor. There 
must have been over-indulgence-4io the inmates and may 
be Hariias who occupied the first benoh. That implies 
that these four persons were or at least Haridas was 
quite familiar with the driver and he should have good 
grounds to suspect that they might indulge in some 
contraband tralfio toeugage the car at dead of night for 
a drive to Moran.” 

The learned Sessions Judge has, in other words, 
come to the conclusion that the applicant Anwar 
Hussain had reason to believe or suspect that the 
bags contained opium. But it i-* plain from the 
language of S. 6, Assam Opium Prohibition Act 
of 1947 that before an owner or driver of any 
vehicle can be convioted under s. 6. he must 
knowingly permit the vehicle to bo used for the 
commission by any other person of an offence 
punishable under the Act or the rules made 
thereunder. Reason to suspect or reason to believe, 
is not enough for the purposes of a conviction 
under S G of the Act; existence of knowledge 
alone, and not something less than knowledge, 
can justify a conviction under 8. 6, Opium Pro¬ 
hibition Act of 1947. 


[ 10 ] We accordingly set aside the conviction 
and sentence passed upon the applicant Haridas 
and order that ho be ro-tried in accordance with 
law from the stage at which the charge against 
Anwar Hussain v/as altered 

[11] As regards the applicant Anwar Hussain, 
we think he is entitled to an acquittal, in view 
of what the learned Sessions Judge has stated in 
hi3 judgment. Section 6, Opium Prohibition Act 
of 194 7, under which the applicant Anwar Hussain 
was convicted, is in these terms : 

“Whoever, being the owner or occupier or having the 
use of any house, room enclosure, space, vessel, vehicle 
or place, knowingly permits it to be u^ed for the com¬ 
mission. by any other person, of an offence punishable 
under this Act or the rules made thereunder, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, or with fine 
which may extend to two thousand rupees, or with 
both.” 

[ 12 ] In dealing with the case of Anwar Hussain, 
the learned Sessions Judge has stated : 

“Assuming, for arguments' sake, that these two D. 
Ws. namely, D. Ws. 1 & 2 examined by Anwar, nre 



[19] We accordingly set aside the conviction 
and sentence passed upon Anwar Hussain and 
set him at liberty. The order relating to the 
confiscation of the taxi and its sale is also set 
aside. 

Cl4] The Rule is made absolute accordingly. 
Anwar Hussain’s bail bond is discharged. 

[15] Ram Labhaya J.—I agree. 

D.H. Rule made absolute. 

A. I. R. (39) 1952 Assam 48 [G.N. 30.] 
Thadani C. J. and Ram Labhaya J. 

The State of Assam v. Haji Habib Haji Peer 
Mahammad — Opposite Parly. 

Civil Rule No. 50(F) of 1950 D/- 20-2-1950. 

Limitation Act (1908), S. 5 —Delay due to bona fide 
mistake—Condonation— State - Special consideration. 

Where the delay in filing an appeal is due to a bona 
fide mistake and not through negligence or misconduct, 
it may be condoned ex debito justitiae. 

The State as an appellant is not entitled to any speoial 
consideration in the matter of condonation of delay, The 
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language of the statute does not justify any discrimina¬ 
tion between the Soate and the subject and the case of 
the State, therefore, has to be decided on general princi- J 
plea which apply to all ordinary litigants who may have I 
to apply for oondonation of delay under S. 5, Limitation 
Act. [Paras 5, 6] 

Anno. Limitation Act, S. 5, N. 26, 35. 

D. N. Med hi Senior Government Advocate — for the 
State; K. C . Gosivami — for Opposite Party. 

Ram Labhaya J. — This is an application for 
extension of the period allowed by law for an 
appeal from the judgment and decree of the Subor¬ 
dinate Judge, L. A. D. in a money Suit No. 28 
of 1948. 

[ 2 ] The suit was decreed in plaintiff's favour. 
The decree was for a sum of Rs. 5012-3-3 against 
the State of Assam, the defendant in the case. 
The order of the Court beais the date 24-1-1950. 
The appeal was presented on 16-5-1950. The memo 
was returned by the office for its presentation be¬ 
fore the Court as the appeal was prima facie bar¬ 
red by limitation. The appeal was presented 
before the Court on 17 5-1950 along with an appli¬ 
cation for extension of time. A Rule was issued 
on the application calling upon the opposite- 
party to show cause why the appeal should net 
be admitted and heard as prayed fcr. 

[3] The question is whether the delay in insti¬ 
tuting the appeal can be condoned under S. 5, 
Limitation Act. The facts bearing on this question 
are as follows: 

[4] The money suit, in which the opposite- 
party was the plaintiff, was pending in the Court 
of the Subordinate Judge at Gauhati. The suit 
was heard on 18, 19 and 20-1-1950. Arguments 
were addressed to the Court on 20-1-1950. Mr. 
Wazed Ali, now a Member of the Parliament, was 
the Assistant Government Advocate and was in 
charge of the case on behalf of the defendant. He 
attended the Court on 19, 19 and 20-1-1950. He 
filed an affidavit according to which the case was 
argued by him on 20.1-1950 on behalf of the de¬ 
fendant. But at that time the Court did not in¬ 
form him that judgment would be delivered on 
any particular date. According to him, no date for 
delivery of judgment was fixed in his presence. 
He had to leave Gauhati on 22-1-1950 for New 
Delhi to attend the Parliament Session. Pie left 
the papers of the case with Mr. U. K. Goswami, 
Government Pleader. He came back on 26-4-1950 
and on his inquiry he learnt on 30-4-1950 that the 
suit had been decided against the Government. 
In para. 8 of the affidavit he has stated that 
neither he nor Mr. Goswami. Government Pleader, 
knew anything about the judgment and decree 
against the defendant till 30-4 1950. 

[5] The order of the learned Subordinate Judge 
dated 20th January is to the effect that the judg¬ 
ment will be delivered on 24-1-1950. This order 
does not show that the counsel of the parties were 
present when it was written. According - to the 
order of 24-1-1950, the judgment was delivered on 
1952 Assam/7 & 8 


that date. A notice was put up on the notice 
board after the delivery of the judgment. It was 
in Form No. (m) 5, and, the decree sheet was 
signed on 11-2-1950. If we presume that defen¬ 
dant's counsel had knowledge of the decree at 
least from the date when the decree was signed 
the appeal would be admittedly within time, but 
the limitation has to be computed from the date 
of the judgment unless the allegations made in 
the affidavit of Mr. Wajid Ali are correct. The 
question, therefore, is whether the counsel of the 
defendant had knowledge that judgment would be 
delivered cn 24-1-1950. On this point there is an 
apparent conflict between the order of the Court 
and the affidavit put in by Mr. Wazed Ali, a 
senior Advocate. According to the record of the 
learned Subordinate Judge, a date was fixed for 
delivery of judgment. Mr. Wazed Ali, however, 
has emphatically stated that no date for delivery 
of judgment was fixed in hi3 presence and that 
both he and the Government pleader were un¬ 
aware of it. The counter affidavit from the oppo¬ 
site party is extremely vague. It does state that 
the Government pleader was aware of the date of 
judgment and the dectee and that the judgment 
was duly delivered and signed, though the name 
of the Government Pleader is not mentioned. 
What is more important is that there is no alle¬ 
gation in this affidavit that a date for delivery of 
judgment was fixed in the presence of Mr. Wazed 
Ali. The order of the Court does not show that 
Mr. Wazed Ali or any other counsel was present 
at the time the order of 20th January was written. 
There is thus a possibility of mistake. The learn¬ 
ed Subordinate Judge may have fixed the date 
after Mr. Wazed Ali loft the Court, or at a mo- 
ment when he was attending to something else 
and later left the Court without knowing that 
24 1-1950 was tho date fixed for orders. It is diffi¬ 
cult to conceive that this order should have been 
passed in his presence and he should not have in¬ 
formed the Government Advocate that 24 1-1950 
was the date fixed for orders. The ca:o does not 
appear to be one in which it could be said with 
any degreo of certainty that the Assistant Govern¬ 
ment Advocate was negligent in the performance 
of his duties. The delay appears to be due to a 
bona fide mistake and cot through negligence or 
misconduct. It may, therefore, be condoned ex 
debito justitiae. 

[6] The learned Government Advocate has con¬ 
tended that the State of Assam is the applicant 
and as such is entitled to soldo special considera¬ 
tion. We are not propared to agreo to this pro¬ 
position. The language of the statute does not] 
justify discrimination between the State and the 
subject and the case, therefore, has to be decided 
on general principles which apply to e 11 ordinary; 
litigants who may have to apply for the condcna I 
tion of delay under S. 5, Limitation Act But, as* 
we have found on the facts of this case that the 
delay is, in all probability, due to unintentional 
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mistake, we think it can ba justifiably con¬ 
doned. 

[73 The application is allowed and the appeal 
shall be admitted. The rule is made absolute. 

[83 Thadani C. J. — I agree. 

D.R.R. Application allowed. 

A. I. R. (39) 1952 Assam 50 [G. N. 31.] 
Thadani C. J. and Ram Labhaya J. 

Anantaram Das — Petitioner v. Atohuram 
Das and others—Opposite Party. 

Civil Revn. No. 44 of 1950, D/- 17-11-1950. 

Civil P. C. (1908), S. 115, O. 6, R. 17; O. 32, R. 3 — 
Plaint describing certain defendants asmajor- Appli¬ 
cation to amend plaint disallowed—Revision - Order 
whether decree—Application of S. 22, Limitation Act 
—Limitation Act ((1908). S. 22. 

On objection by the defendants th *fc certain defendants 
described as major in the plaint were minors and not 
properly represented, the plaintiff applied for permission 
to amend the plaint and to appoint a guardian for them. 
The amendment was disallowed on the ground that the 
defendants had acquired a valuable right *hich they 
could not be deprived of. In revision against the order : 

Held that (1) the order did cot amount to a decree 
against which an appeal would lie, hence the revision 
application was maintainable. A. I. R. (28) 1941 Pat. 
385, A. I. R. (18) 1931 All. 333 (2) and A. I. R. (G) 1919 
Mad. 871, Disting; 

(2) that S.22, Limitation Act.did not apply to the case 
as the defendants in question were all the while parties 
to the suit and hence had not acquired any right which 
would be deprived by the amendment : A. J. R. (28) 1941 
Nag. 130, Iiel. on; 

(3) that the correction and the appointment of guar¬ 
dian for the minor deft ndantsAvas necessary under 6. 32 
R. 3 and hence, the order disallowing the amendment, 
was vitiated by a materially irregular exercise of juris¬ 
diction by the Court. The order was, therefore, set aside. 

[Taras G, 7 and 8] 

Anno. Civil P. 0., 8. 115, N. 7, 12; O. G, R. 17, 

N. 5, 19, 21; O. 32 R, 3, N. 2, 4 ; Limitation Act. 

S. 22, N. 10. 

S. N. Chaudhury — for Petitioner ; D. N. Mcdhi — 
for Opposite Party. 

Cases re ferred to .— 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign cases roferred to come3 after 
the Indian Casee). 

(’31) A.I.R. (18) 1931 All. 333(2): (53 All. 466). [Prs2, 4] 
(’19) 42 Mad. 219 : (A.I.R. (6) 1919 Mad. 871). [Pis 2, 5] 
(’41 A.I.R. (28) 1941 Nag. 130 : (I.L.R. (1942) Nag. 322). 

[Pr 7) 

(’41) A.I.R. (28) 1941 Pat. 385 : (20 Pat. 417). [Pra 2, 3] 

Ram Labhaya J. —Thi3 petition of revision is 
directed agaimt an order of the Munsiff, Barpeta, 
dated 28 3-1950 by which he disallowed petitioner’s 
application for amendment of bis plaint. Plaintiff 
had shown defendants 5 and 6 es minors in the 
plaint. In (he written statement the defendants 
pleaded that Nos. 5 and 6 out of them were minors 
and were not properly represented. The plaintiff 
then applied for permifsion to amend the plaint 
in order to rectify the error. He also applied for 
the appointment of a guardian for defendants 5 
and G. The learned Munsiff disallowed the appli¬ 
cation on the ground that by their misdescription 


as adults defendants 5 and 6 had acquired an 
important right whioh would be lost to them if 
amendment were allowed. 

[2] A preliminary objection has been raised to 
the competency of the revision petition on behalf 
of the respondents. It is urged that the order of 
the learned Muneiff amounts to a decree and was 
appealable. A revision petition, therefore, it is 
argued, is not maintainable. In support of this 
contention the learned counsel for the respon¬ 
dents bad relied on Nand Kumar v. Pashupati 
Ghosh, A.I.R. (28) 1941 Pat. 385 ; Shair Ali v. 
Jagmohan Ram, A. I. R. ( 18 ) 393 1 all. 333 and 
Gangadhara Ramarao v. Mahipati Suryarao, 
42 Mad. 219. 

[3] In Nand Kumar v. Pashupati Ghosh, 
A. I. R. (28) 1941 Pat. 385, the suit was found to 
be not maintainable against certain defendants 
and their names were ordered to be struck off 
from the list of defendants. 

[J] In Shair Ali v. Jagmohan Ram, A.IR. (18) 
1931 ALL. 333, it was found that the plaint dis¬ 
closed no cause of action against defendant 2. 
His name, therefore, was ordered to be struck off 
from the array of the parties. 

[5] In Gangadhara Ramarao v. Mahipati 
Suryarao , 42 Mad. 219, also the name of a defen¬ 
dant was struck off from the list of the parties on 
the ground that the plaint disclosed no cause of 
action against him. It was further ordered that 
the suit be dismissed as against him. 

[6] In all there cases the orders were held as 
amounting to decrees. But these cases are easily 
distinguishable from the present case. The learned 
Munsiff merely disallowed (be application for 
amendment on the ground that defendants 5 and 6 
would be deprived of some valuable rights that 
they had acquired. He did not dismiss the suib 
against them; nor did he find that the suit wa3 
not maintainable as against them. Their name3 
were nob struck off either the order does nob 
embody any determination on the rights of the 
parties with regard to all or any of the. matters 
in controversy in the suit. The defendants are 
parties, even now. The order of the learned 
Munsiff indicates that a final order dismissing the 
suit against defendants 5 and 6 would have 
followed at the conclusion of the trial of the suib 
as against other defendants. This case, therefore, 
is not covered by any of the authorities relied on 
by the learned counsel. He himself agrees that, 
these cases are not to the point. The order ini 
the present case cannot, therefore, be treated as! 
a decree. The preliminary objection, in these* 
circumstances, mu 9 t fail and is disallowed. 

[7] On the merits, the learned counsel bas 
made no serious effort to support the order. 
Defendants 5 and 6, though minors, were shown 
as adults. They were included in the list of defen¬ 
dants when the suit was instituted. They were 
thus parties from the time the plaint was pre¬ 
sented. The mistake in their description does not 


Assam 51 


1932 


Union of India v. Hussain (Thadani G> J.) 


justify the view that they were not parties at all 
to the suit and rectification of the mistake as to 
their description would amount to their being 
impleaded on the date of rectification. Section 22, 
Limitation Act, has no application to cases where 
a defendant, though a minor, is described as an 
adult: vide Abdul Aziz v. Sk. Amir, A. i. B. (28) 
1941 Nag. ISO. It merely covers the case of a 
defendant who is impleaded or substituted after 
the institution of the suit. The amendment 
sought for, therefore, could not have the effect of 
depriving the defendants of any right as they had 
acquired no right under the Limitation Act. In 
fact, provision is made for such oases in O. 32, 
R. 3, Civil P. C., which provides that where the 
defendant is a minor, the Court, on beirg satisfied 
of the fact of his minority, shall appoint a proper 
person to be guardian for the suit for such minor. 
It further provides that an order for the appoint¬ 
ment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the 
minor or by the plaintiff. The plea of minority 
was raised on behalf of the defendants. The 
plaintiff did not contest this position and agreed 
that the defendants be represented by a guardian 
and applied to be permitted to make consequential 
changes in the heading of the plaint. 

[8l We think the learned Judge has failed to 
exeroise jurisdiction vested in him on a ground 
which has no legal basis. The order, to say the 
least, is vitiated by a materially irregular exercise 
of jurisdiction and ought not to be allowed to 
stand. The petition of revision is, therefore, 
allowed and it is ordered thal the amendment 
prayed for shall be allowed to be made. The peti¬ 
tioner shall have his costs of this petition. Hearing 
fee Rs. 16. 

[9] Thadani C. J.—I agree. 

D.R.R . Revision allowed. 


A. I. R. (39) 1952 Assam 51 [C. N. 32.] 
Thadani C. J. and Ram Labhaya J. 

Union of India representing Assam Railway 
and B. B. C. I. Railway — Petitioner v. Dr. 0. 
Hussain. 

Civil Revn. No. 40 of 1950, D/- 20 11-1950. 

Railways Act (1890\ S. 80-Suit for compensation 
for loss of goods — Which Railways are liable. 

When certain goods are booked from a station on 
G. l. P. Railway and they are lost on E. 1. Railway the 
suit for compensation for their loss mu6t be brought 
ODder S. 80 againBt the G. I. P. Railway which was the 
Railway Administration to which the goods w ere deliver¬ 
ed or against the E. I. Railway on which the Joes 
ocourred. Where the suit is brought cot against these 
Railways but against the India-Union as owner of the 
B. B. C. I. Railway and the Assam Railways, no decree 
can be passed against the Indian Union only’ because it 
owned these railways also, A. I. R. (37) 1950 Nag. 85, 
FoU ■ [Para 5] 

Anno. Railways Act, S. 80 N. 1. 

D, N. Medhi — for Petitioner. 


Case referred to:— 

(’50) A. I. R. (37) 1950 Nag. 85 : (I. L. R. (1950) Nag. 

212). [Pr. 6] 

Thadani C. J. — This is an application de¬ 
scribed as an application under 3. 115, Civil P. 0. 
arising out of a judgment and decree passed by a 
Judge of the Small Cause Court, Silchar, dated 
31-1-1950. Manifestly the description of the appli¬ 
cation under S. 115, Civil P. C. is erroneous. It is 
an application under 8. 55, Provincial Small 
Cause Courts Act. 

[2] One Dr. Hussain sued the B. B. C. I. Ely. 
the Assam Rly. and the Union of India claiming 
a sum of Rs. 40 from the defendants for the loss 
of some surgical goods which were booked on 
19-7-48 from a station called Wadi Bandar on 
the G. I. P. Railway to Silchar in the State of 
Assam. The G. I. P. Rly. has nob been sued. 

[3] It appears that when the goods were being 
carried by the E. I. Rly.—which again has not been 
sued—they were detained at a Land Customs post 
called Naihati, a Railway Station on the E. I. 
Rly , on 2-8-48. The reason for the cefention of 
the goods was that the consignee bad not observ¬ 
ed all tbe Land Customs formalities for tbe 
movement of goods through Pakistan. Ultimately 
the goods disappeared. 

[4] Under 3. 80, Indian Railways Act, a 6uit for 
compensation for the loss or destruction or de¬ 
terioration of goods carried by a Railway may be 
brought either against the Railway Administra¬ 
tion to which the goods were delivered or against 
the Railway Administration on whose railway 
the loss, injury, destruction or deterioration 
occurred. The present suit, however, was not 
brought either against the Railway Administra¬ 
tion to which tbe goods were delivered, namely, 
the G. I. P. Rly , or the E. I. Rly., on whose 
railway the loss oocurred. The suit was brought 
against the B. B. C. I. Rly. and the Assam Rly. 
Section 80, Indian Railways Act, has not been 
affeced by the Indian Railways Act (Adaptation) 
Order, 1948, and the position, therefore, as regards 
S. SO, Indian Railways Act, is the same today as 
it was before the Indian Independence Act. 

[5j In view of the fact that the Railway Ad 
ministration to which the gooes were delivered 
and the Railway Administration on whose Railway 
the loss occurred, have not been sued, it follows 
that no decree can be passed against the defen¬ 
dants in the present suit. The learned Small 
Cause Court Judge was, therefore, in error in 
decreeing the suit against the Union of India as 
owning the B. B. C. I. and the Assam Railways. 
It is true that the B. B. C. I. and the Assam 
Railway are also owned by the Union of India 
but that would not make the Union of India liable 
if the goods were not delivered to the B. B. C. I 
Rly. or the loss did not occur on the Assam Rly 
The loss oocurred on the E. I. Rly which has not 
been sued. 
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[6] This aspect; of the case has been dealt with 
by the Nagpur High Court in the case of Domi¬ 
nion of India v Firm Museram Kishunprasad, 
A. i. R. (37) 1950, Nag. 85. Having regard to the 
plain terms of S. 80, Railways Act, with respect, 
we follow the decision of the Nagpur High Court 
in the case to which we have referred and allow 
this revision application. 

[ 7 ] The result is that we set aside the judgment 
and decree of the learned Small Cause Court Judge 
and dismiss the plff’s suit with costs throughout. 

[8] Ram Labhaya J. — I agree. 

D.R.R. Revision allowed. 

A. I. R. (39) 1952 Assam 52 [C. N. 33.] 

SPECIAL BENCH 

Thadani C. J., Ram Labhaya and Deka JJ. 

Sehopanit Shah — Appellant v. Chabilal 
Tewari and others — Respondents. 

Second Appeal No. 2009 of 1915, D/- 7 8 1951. 

(a) T. P. Act (1382), S. 54 —Oral sale — Proof — 
Finding as to —Binding effect of finding in second 
appeal—Civil P. C. (1908), S. 100. 

When an oral sale is Bet up which, if proved, would 
be valid, its proof or a finding that it has been proved 
would necessarily involve a finding a3 to validity. Hence 
where an oral ealo for less than Rs. 100 is set up and 
is held as proved, the finding cannot bo challenged in 
second appeal on the ground that the Court had failed 
to give a definite and txpreBS finding on the point whe¬ 
ther the sale waa for a consideration which was below 
Ba. 100. [Paras 10, 13] 

Anno; T. P. Act, S. 51 N. 21; C. P. C., S. 100, 
N. 28. 

(b) Civil P. C. (1908), S. 100 - Finding of fact_ 

Finding based on evidence-Finding however erro¬ 
neous cannot be challenged in second appeal 

A second appeal should not be entertained on the 
ground tLat the finding of fact is erroneous, however 
gross or inexcusable the error may seem to be if the 
Court Lad before it evidence proper for its consideration 
in support of it3 finding. [Para 14] 

Anno; C. P, 0 , S. 100 N. 52. 

S. K. Chose , and N. M. Dam — for Appellant ; 
S. M. I.ahiri and B. C. Barua—for Respondents. 

Cases Referred to .— 

(’29) A. I. R (16) 1929 P. C. 152: (52 Mad. £38) [Pr. 14] 
(’29) A. I. R. (1C) 1929 P. C. 190: (117 Ind Oae. 1 P. C.Y 

[Pr. 14] 

Ram Labhaya J. —This ia an appeal from the 
judgment; and decree of the learned Additional 
Sub-Judge, A. V. D , dated the B 1st May 1945 by 
which the order of the Munsiff, Nowgong, dated 
the 15 th September 1944 decreeing pliintiff’s suit 
wa9 reversed and the suit dismissed. The plain¬ 
tiff has appealed to this Court. 

[ 2 ] Plaintiff.appellant claimed to have pur¬ 
chased about 73 bighas of land appertaining to 
patta No. 11 from Shahasram by a registered 
sale de^d dated 15th November 1940 for Rs. 500 
which formed the sale consideration. His case 
was that he got delivery of possession from his 
vendor. According to him, out of the land pur¬ 
chased by him, 5 puras of culturable land were 


settled on Ramani Mohan Namasudra and he got 
a kabuliyat from him on 7th Baisakh 1348 B. S. 
On the same day another 3 puras of culturable 
land were said to have been settled on Binode 
Ram Namasudra* He also executed a kabuliyat 
in plaintiff’s favour. In the kabuliyats it is 
stated that the land which formed the subject 
matter of two settlements was in the possession 
of the plaintiff. The recital reproduced below ap¬ 
pears in both the documents: 

“I take settlement of about 5/3 puras of oultivable 
laud out of the lauds of periodio patta No. 11 of Bhukau 
Basti in your possession by virtue of your registered 
deed on condition of delivering one-fourth of the crops 
to you,” 

The two kabuliyats were executed some 
6 months after the execution of the sale deed in 
plaintiff’s favour. Both Ramani and Binode are 
defendants in the oase (defendants 3 and 4). A 
few days after the execution of the sale deed in 
plaintiff's favour, Jagannath Tewari, defendant, 
and Chabilal Tewari, defendant 2, his nephew, 
applied to the Sub Deputy Collector, Kamrup, 
for the mutation of the entire land in suit in 
their favour alleging that the land had been sold 
to them long before the alleged sale in plaintiff’s 
favour. The plaintiff also applied for a muta¬ 
tion on the basis of his registered sale deed. The 
two kabuliyats were exeouted in plaintiff s favour 
during the pendency of these mutation proceed¬ 
ings. In spite of these kabuliyats, a mutation 
was ordered to be attested in favour of defen¬ 
dants 1 and 2 by an order of the Sub Deputy Col¬ 
lector dated the 23rd September, 1941. In that 
litigation defendants 3 and 4 repudiated the 
kabuliyats and deposed in favour of defendants 
1 and 2 by stating that they were in occupation 
of the land as adhiars on behalf of the defen¬ 
dants. Plaintiff preferred an appeal from the 
order of the Sub Deputy Collector. This was 
dismissed by the Deputy Commissioner by his 
order dated 27th February 1943. 

[3] Having failed to obtain a mutation in his 
favour, plaintiff sued for a declaration of his 
right, title and interest to the land in suit measur¬ 
ing 73 B. 15 L. He also prayed for its khas pos- 
session against the first four defendants. He 
impleaded the widow of his vendor as a pro 
forma defendant in the case. The basis of his 
title was the sale deed purporting to have been 
executed in his favour by Shahasram, the origi¬ 
nal owner of the land. 

[ 4 ] Plaintiff’s case wa 9 that the land in suit be¬ 
longed to Shaha 3 ram and he was in enjoyment and 
possession thereof. There is no suggestion in para 2 
of the plaint that he possessed the land through 
tenants. In para 3 , it was expressly stated that 
he sold the lands to the plaintiff and delivered 
possession to him and that the plaintiff after 
taking possession of the lands had been exerois- 
ing his rights as an owner. Even in this para 
there is no suggestion that there were any 
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tenants in occupation of the land at the time of 
sale and they attorned to the plaintiff. In para 4, 
it was alleged by the plaintiff that out of the 
suit land he settled 12 bighas on defendant 3 and 
20 bighas on defendant 4 on 7th Baisakh, 1348 
B. S. and got kabuiiyat from them. The allega¬ 
tions in paras 2 to 4 of the plaint read with the 
kabuliyats would show that plaintiff’s case was 
that at the time of the settlement of the oulturable 
lands on defendants 3 and 4, he delivered pos¬ 
session of the lands settled on them. Plaintiff 
denied title of defendants whioh was claimed on 
the basis of an oral sale. He treated them as 
trespassers and claimed declaration of title and 
possession. 

[ 5 ] The suit was contested. Defendants 1 and 2 
raised some legal objections. On facts, they 
pleaded that the dooument of sale in plaintiff’s 
favour had been forged. It had never been exe¬ 
cuted by Shahasram. They themselves claimed 
to have purchased the land on payment of Rs. 80 
about ten years before the date of the written 
statement. They alleged further that they got 
possession of the land from him (Shahasram) and 
had been in enjoyment thereof since then and 
were also paying land revenue. In regard to 
the kabuliyats in plaintiff’s favour, their case was 
that these were collusive documents which plain¬ 
tiff got executed under threats and by means of 
coeroion. They also pleaded that plaintiff bad 
full knowledge of defendants’ title and he got 
the documents executed in his favour in order 
to cause wrongful loss to them. 

[6] Defendants 3 and 4 supported defendants 1 
and 2. As regards the kabuliyats, they stated 
that plaintiff in collusion with some others took 
the polioe to their house and obtained their 
signatures on two pieces of papers under the 
threat of setting fire to their houses if they re¬ 
fused to give their signatures. The pro forma 
defendant supported the plaintiff. 

[ 7 ] The learned Munsiff found that the sale 
deed in favour of the plaintiff was not a forged 
dooument. He further found that defendants 3 
and 4 had failed to substantiate their plea that 
the kabuliyats were exeouted by them under 
coercion or undue pressure. Having found that 
the kabuliyats were duly executed, ho inferred, 
that defendants 3 and 4 attorned to the plaintiff 
by means of these kabuliyats at the instance of 
the vendor Shahasram. He construed these kabu- 


defendanfcs 1 and 2, his finding was that the sale' 
was no more than a ‘myth.’ He refused to rely 
on the oral evidenoe produced by defendants in' 
support of the oral transaction of sale in their 
favour. Assuming again that possession of the 
land had been delivered to defendants 1 and 2, 
though according to the learned Judge it was 
occupied by tenants, he further found that the 
occupation of land by a tenant affeots a purchaser 
of land with the notice only of the tenant’s right, 
but not of his lessor’s title or rights. On these 
findings, he decreed the claim. 

[ 9 ] The learned Sub-Judge found that cn the 
evidence before him, it was difficult to find that 
the sale deed was a forged dooument. According 
to him, the plaintiff never got actual possession 
of the land. He merely managed to secure the 
kabuliyats to support his sale. On the defendants' 
plei, his finding was that Shahasram, the original 
owner, had sold the land to them and they had 
taken possession of it under the sale. The posses¬ 
sion of the tenants, defendants 3 and 4, was held 
to be on behalf of defendants 1 and 2. According 
to him, the occupation of the land by defendants 
1 and 2 through defendants 3 and 4 was sufficient 
notice of their title to the plaintiff. He, there¬ 
fore, reversed the order of the Court below and 
dismissed the plaintiff’s suit. 

[10] Plaintiff has appealed to this Court. The 
case was first heard by a Division Bench of this 
Court. It was then ordered that the case be 
placed before a larger Bench of this Court. In 
the grounds of appeal, a number of points were 
raised. At the hearing of the case before the 
Division Bench, the learned counsel, faced as he 
was with a finding of fact in favour of dofen- 
dants-respondents, urged that the finding was 
not binding in second appeal as the learned Sub- 
Judge had failed to give a definite and an express 
finding on the point that the sale in favour of 
defendants was for a consideration which was 
below Rs. 100. When the case wa9 re-argued 
before us the learned counsel also urged that the 
finding that the oral sale was followed by deli¬ 
very of possession was not warranted by evidence 
in the case 

[11] I do not see any force in the 1st contention. 
The plea raised by defendants was that the sale 
in their favour was in consideration of a sum of 
Rs. 80. Plaintiff’s case was that there was no sale 
at all in favour of the defendants. The factum 
of sale in favour of the defendants was thus in 


liyats as an act of delivery of possession by 
Shahasram as his inference was that the attorn, 
meat was at the instance of Shahasram. He 
further observed that ib would be natural to 
infer in these circumstances, that defendants 3 
and 4 were induced by defendants 1 and 2 to 
deny plaintiff's title which they were estopped 
from doing unless the kabuliyats were set 
aside. 

[8l On the question of oral sale set up by 


question The trial Court found that defendants 1 
and 2 had failed to prove the sale in their favour. 
The appellate Judge found in favour of the defen¬ 
dants on this point, In coming to this finding, 
he relied on the evidence produced by them and 
also on some circumstantial evidence. The find¬ 
ing by necessary implication involves a decision 
on the question of consideration also. The oral 
evidence produced by defendants may have been 
rejected. But, if it is accepted without any 
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qualification it could not be said that there is no 
finding on the question of consideration without 
which there could be eo sale at all. On the ques¬ 
tion of the oral sale, the learned Judge observed 
as follows : 

“I feel little hesitation to say that the facts and the 
circumstanoes anl the evidence, all taken together, have 
substantially proved the sale of the land to the appel¬ 
lants attended with delivery of possession.” 

At another place in the judgment he says : 

‘'As I have already stated above, a valid sale of the 
land in question to the appellants has been sub;tan 
tially proved. The appellants have been in possession of 
the la id through their adhidars.” 

[ 12 ] It is clear that the learned Judge found 
that the sale a3 alleged was proved. He found 
further in express terms that the sale was 
attended by delivery of possession acd the ap¬ 
pellants had been in possession through the 
adhidars. These findings show that while the 
factum of sale was admittedly in dispute, its 
validity may be regarded as in question only on 
the basis that the sale was not accompanied with 
cr followed by delivery of possession. It was 
never contended at any stage of the litigation 
by the plaintiff that the sale, if any, was invalid 
on the ground that its consideration was Rs. 100 
or in excess of it. Such a plea would have been 
inconsistent with plaintiff's case aod would have 
raised doubts as to the truth of his contention 
that there was no sale at all. It was, therefore, 
avoided. The learned Sub-Judge, therefore, was 
not called upon to record a distinct finding on 
the question of consideration apart from a find¬ 
ing on the question whether an oral sale a9 
alleged had been proved by defendants 1 and 2. 
It was nobody’s case that the consideration of 
sale wa3 such that an oral silo cou’d not pass 
title. 

[ 13 ] When an oral sale is set up, which, if 
proved, would be valid, its proof or a finding 
that it has been proved would necessarily involve 
a finding as to its validity. This is exactly what 
ha3 happened in this case. I see absolutely no 
force in the contention that the finding in favour 
of the defendants is vitiated by the error of law 
suggested. 

Cl 1 ] The nest contention urged before us is 
that a finding that there was a valid oral sale 
followed by delivery of possession is not warran 
fced by evidence on the record. The learned 
counsel for the respondent takes exception to the 
v ilidity of this contention. He points out that 
the finding is on a simple question of fact, and 
it is not 02 /Bd to challenge in second appeal. He 
relies cn two Privy Council cases namoly, 
Venkata Eumara. v. Secy, of State, A I.R. (ig) 
1329 r. c. 152 and Ramji Patel v. Rao Kishore 
Singh, a.i.r. (16) 1929 P. c. 190. Their Lordships 
of Privy Counoil have laid down in these cases 
[that a second appeal should not be entertained 
on the ground that the finding of fact is erroneous, 
however gross or'inexcusable the error may seem 


to be if the Court had before it evidenoe proper! 
for its consideration in support of its finding.! 
There admittedly was no evidence on which the 
finding has been made bo rest. These authorities 
thus would afford a complete answer to the con¬ 
tention of Mr. Ghose. But we have heard the 
learned counsel on facts and we are far from 
satisfied that the finding is not warranted by 
evidence as he contends. [The rest of the judg¬ 
ment does not contain any point of law and 
hence is not reported here. Deka J. and Thadani 
C. J. agreed with Ram Labhaya J. Though Deka 
J. delivered a separate judgment, there is no 
new point covered by it. In the end the second 
appeal was dismissed as concluded findings of 
faotsj 

G.M.J . Second appeal dismissed. 


*A. I. R. (39) 1952 Assam 54 [C. N. 34.] 

Deka J. 

on difference between 
Thadani C. J. and Ram Labhaya J. 

Ajoy Kumar Mukhopadhaya — Appellant v. 
Puspabala Chaudhury and another — Respon - 
dc'fz ts • 

F. M. A. No. 1 of 1919, D/- 27-7-1951. 

t*Civil P. C. (1908), S. 47, O. 20, Rr. 3, 15; O. 22 

R. 3 — Preliminary decree in accounts suit against 
defendant when he was alive — Final decree after his 
death, without bringing legal representatives on 
record — Decree if void or voidable — Executing 
Court, if can enquire into validity of decree. 

Per Ram Labhaya and Deka JJ. — Final deoree in a 
suit for aocounts passed after the death of the defen¬ 
dant who was alive when the preliminary decree was 
passed, without making his legal representatives parties 
Is void and a nullity: 13 All. 53 (P. O.); A. I, R. (6) 1919 
Pat. 430 (F.B.), Rel. on. [Paras 34, 46 and 62] 

(Per Thadani C. J. contra). — Such a decree is not 
void but only voidable: A. I. R. (11) 1924 P. O. 198, 
Rel oh). [Paras 10, 17, 27 and 62] 

Thadani C. J. and Deka J. — The executing Court 
whether it is the Court passing the decree or the trans¬ 
feree Court, cannot go behind it and examine for itself 
as to whether the deoree was valid or not. Whether the 
deoree is a nullity or nit due to thi death of the defen¬ 
dant is not a question relating to execution or satisfac¬ 
tion of the decree and does not fall within the eoope of 

S. 47: A. I R. (18) 1931 All. 490 (F. B ) Rel. on- 

[Paras 29, 30, 63] 

Deka J. — The proper remedy is by way of a separate 
suit: A.I.R. (18) 1931 All. 490 (F.B.), Rel. on. [Para 65] 

Ram Labhaya J. (contra ) — Executing Court as well 
as the Court to which the execution is transferred oan 
take cognizance of the objeotion thai the deoree is a 
nullity as having been passed against a dead person. 
The decree being a nullity does not require to be set 
aside. When the exiouting Court takes cognizance of the 
objection it does not go behind the deoree at all. It 
merely holds that no decree capable of being exeouted 
exists. It enquires into nothing which the Court passing 
the decree could inquire before the deoree was passed : 
A. I R. (18) 1931 Rang. 252 (F.B ) and A. I. R. (24) 1937 
Bom. 19, Rel. on. [Paras 38, 48] 

Anno Civil 1». C., S. 47, N. 29, 79; S. 38, N. 8; O. 22, 
R. 3 N 19. 

S. K. Ohose, S. M. Lahiri and P. N. Roy — for 
Appellant; J. C. Medhi, D. N. Medhi and G. R. Chau • 
dhury — for Respondents. 
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Casas referred to : — 

(Arranged in order of Oourts, and in the Courts ohvo- 
nologioaily. List of foreign cases referred to comes after 

the Indian Ca3ea). _ . 

( 90, 17 Ind. App. 150 :13 All. 53 (P. 0.). 

[Prs. 5, 11, 13. 17, 21, 34, 3 d, 43, 61, 62] 

(’09) 36 Iod. App. 168 : (31 All 572 P.C ). 24 : 

(’14) AI R. (1) 1914 P. C. 1501(42 Cal 776 P. C ). [I r. 13] 
(’24; 51 lad App. 321 : (A. I. R. (11) 1921 P^C. 198). ^ 

(’27) 54 Cal. 166 : (A, I. R. (14) 1327 P. C. 20). [Pr! 22] 
(’33) A. I. R. (20) 1933 P. C. 61 : (60 Cal. 670). ^ ^ ^ 

(’95) 17 All. 478 : (1895 All. W. N. 109) [Vts. 7, 31] 

(’18; 40 All. 423 : (A. I. R. (5) 191S All. 226 (2)). 

(Prs. 7, 34, 44] 

(’23) 45 All 286 : (A.I R. (10) 192 3 All. 211). ?[Prs. 7, 31] 
(’29) A. I. R. (16) 1929 All. 390 : (115 lad. Cas. 8Go). 

L * ^ • * * J 

(’30) 52 All. 910 : (A. I. R (17) 1930 All. 779). [Pr. 6] 

( 32) 51 All. 25 : (A. I. R. (19) 1931 All. 490 F. B ). 

[Prs. 6, 63, 65) 

(’34) A.I. R. (21) 1931 A'l. 609:(57 All. 1 F. B). t Pr ;£*} 
(’37) A I. R. (24) 1937 All. 567:(I. L. R. (1937) All. /61). 

' ' . [Prs. 22, 22a, 36, 42] 

(’37) A. I. R. (24) 1937 Bom. 19 : (166 Ind Cas 961). 

' [Prs. 22, 36. 38, 42. 44] 

(’40) 42 Bom. L. R. 663 : (A. I. R (27) 1910 Bom. 313). 

[Pr. Gj 

(13) 17 Cal. L J. 634 : (20 Ind. Cas. 506). [Pr. 43) 

(’17) 41 Cal. 627 : 21 Cal. W. N. 1101 : (A I. R. 

Cal 844). [P's- 14 > 22 ’ 36j 

(’25) 53 Cal. 166 : (A. I. R. (12) 1925 Cal. 907 F. B.) 

[rC9. 20, *'OJ 

(’29) S. A. No 2873 ol 1029 (Cal.). 0 15i 

(’33) 37 Cal. W. N. 812 : (A. I. R. (20) 1933 Cal. i9b). 

[Pie. Id, 16, 34] 

(’35) A. I. R. (22) 1935 Cal 816 : (160 Ind. Cas 86). 

[Prs. 29, 47] 

(’42; A.I.R. (29) 1942 Cal. 496:(T. L. R. (1942) 1 Cal. 149). 

[t r. £ i j 

(’25) A. I. R. (12) 1925 Lah. 494 : (6 Lah. 313). 

[Prs. 7, 34, 43J 

(’34) A. I. R. (21) 1934 Lah. 117 (2) : (154 Ind. Cas. 717) 

[Pr. 44J 

(’35) A. I. R. (22) 1935 Lah. 439 : (17 Lah. 32). (Pr. 44] 
(’37) A. I. R. (24) 1937 Lah. 63 : (1C9 Ind. Cas. 679). 

[Prs 7, 34] 

(’15) 38 Mad. 664 : (A. I. R. (1) 1914 Mad. 410 (2)). 

[Prs. 7, 34, 43J 

(’37) A. I. R. (24) 1937 Mad. 511 : (171 Ind. Cas. 5S1). 

L rr • i o j 

(’38) A. 1. R. (25) 1933 Mad. 115 : (176 Ind. Cas. 344!. 

' ' [Prs. 7. 84] 

(’20) A. I. R. (7) 1920 Nag. 61 : (16 Nag. L R 138). 

' [Prs 7, 34. 37] 

(‘27) 2 Luck 4G4 : (A. I. R. (14) 1927 Oudh 155). (Pr. 6J 
(’19) A. 1. R. (6) 1919 Pat. 430 : (4 Pat. L. J. 240 F. B ). 

[Prs. 13. 14, 16, 25, 34, 35, 43, Gl] 
(’37) A.I.R (24) 1937 Pat. 321: (16 Pat 316). [Prs. 7, 34] 
(’40) A I. R. (27) 1940 Pat. 243 : (190 Ind. Cas. 248). 

[Prs. 7, 31] 

(’31) A. I. R. (18) 1931 Rang. 252 : (9 Rang. 4S0 F. B.) 

[Prs. 38,47] 

(1846) 2 Phill 113 : (16 L. J. Ch. 92). [Pr. 24] 

Thadanl C. J. — I have had the advantage of 
reading the judgment of my learned brother. I 
regret to Bay that I am usable to agree in the 
conclusion he has arrived at. 

[2] The question for consideration is—whether 
an adjudication mide in pursuance of O. 20, R 16. 
Civil P. 0., at a time when the defendant was 
dead, a preliminary decree for accounts having 
been passed against him when he was alive, is a 


nullity. I have deliberately used the word ‘ad¬ 
judication,’ and cot the words 'a final decree ’ 
for reasons which will appear from the judgment. 

[ 3 ] Before proceeding to a consideratim of the 
reports of decided cases which were cited at the 
bar, I will endeavour to arrive at an accurate 
analysis of sub s. (2) of S. 2 , Civil P. C., includ¬ 
ing the explanation to it. Sub section (2) of S. 2 

and the explanation thereto are in these terms : 

“(2) “decree” means the formal expression of an ad¬ 
judication wh'ch, so far as regards the Court expressing 
it, conclusively determines tho rights of the parties with 
regard to all or any of the mattere in controversy in the 
suit and may bo either preliminary or final. Is shall be 
deemed to include the rejection of a plaint and the deter¬ 
mination of rdj question within S. 47 or S. 144, but shall 
not include:—(a) any adjudication from which an appeal 
lie 3 as an appeal from an order, or (b) any order of dis¬ 
missal for default. 

Explanation : A decree is preliminary when further 
proceedings have to bo taken before the suit can be com¬ 
pletely disposed of. It is final when such adjudication 
completely disposes of the Euit. It may be partly pre¬ 
liminary and partly final.” 

.[4] lb is manifest that a decree, to be a decree 
within the meaning of sub s. (2) of S. 2, Civil P. C., 
must conclusively determine the rights of the 
parties with regard to all or any of the matters in 
controversy in the suit. A decree, be it preliminary 
or final, must conform to the requirement that 
the adjudication conclusively determines the rights 
of the parties. A decree whioh conclusively deter¬ 
mines the rights of the parties but requires 
further proceedings to be taken before the suit 
can be completely disposed of, is designated as 
preliminary, and final, when the adjudication 
upon such further proceedings completely dis¬ 
poses of tho suit. The adjudication itself, for the 
purpose of completely disposing of the suit, is not 
a decree, for, the Court has already conclusively 
determined the rights of the parties upon a decree 
in which further proceedings have to bo taken 
for the limited purpose of completely disposing of 
the suit. 

[5] Tho expression “it may be partly preli¬ 
minary and partly final’’ dees not mean that 
there can be two decrees in a suit conclusively 
determining the lights of the parties. It means 
that a decree passed by a Court which conclu¬ 
sively determines the rights of tho parties, may 
yet require further proceedings to be taken upon 
the adjudication of which the suit can be com¬ 
pletely disposed of. Such a decree 13 regarded as 
partly preliminary and partly final. The simplest 
example of a decree which is partly preli minary and 
partly final, is a decree for possession and mesne 
profits—a decree in which their Lordships of the 
Privy Council in a case reported in Radha 
Prasad Singh v. Lai Saliab Rai, 17 nd. App. 150 
(p. c.) had occasion to consider the effect of an 
adjudication determining mesne profits at a time 
when the defendant was dead after the decree 
for possession and mesne profits had been made 
when the defendant was alive. 
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[ 6 ] It is true that before 1924, some High Courts 
in India had taken the view that where a defen¬ 
dant dies after the preliminary and before the 
final decree, the suit abates so far as it concerns 
the deceased defendant, if his legal representatives 
are not brought on the record within the prescrib¬ 
ed time. But as the learned commentator, Sir D. F. 
Mulla, points out it is difficult to reconcile such 
cases with the decision of the Privy Council in 
“ Lachmi Narain v. Balmukund" 51 ind. App. 
321. After the decision of the Privy Council the 
Allahabad, Lahore and Bombay High Courts and 
the Chief Court of Oudh have held that 0 . 22 
doe3 not apply where a defendant dies after the 
passing of a preliminary decree: vide Mt Lakh - 
pati Kuer v. Daulat Singh, 2 Luck. 464; Mahabir 
Singh v. Narain Tewari, 54 ALL. 25 (p. B ); 
Dawarali Jafarali v. Bai Jadi, 42 Bom. L. R. 
663. Indeed, the Allahabad High Court amended 

R. 12 so as to supersede a decision to the contrary 
reported in Anmol Singh v. Bari Shanker Lai, 
52 ALL. 910. The learned commentator points out 
the ratio decidendi is that after a preliminary 
decree is passed, it cannot be said that the right 
to sue still exists and it is inappropriate to refer 
to the right to sue as either surviving or net 
surviving. 

[ 7 ] In the light of the analysis of sub.s. ( 2 ) of 

S. 2 , Civil P. C., and the cases in whicli it has 
been held that there is no question of abatement 
of a suit after a preliminary decree has been 
passed against a defendant when he was alive, 
the cases reported in Nanjayya Mudali v. Shan ' 
mugamuda'i, 88 Mad. 664; Imdad Ali v. Jagan 
Lai, 17 all 478; Bhanji Singh v. Bhagwati 
Prasad, A. i. R. ( 7 ) 1920 Nag. 61; Ghasiram v. 

Shika Prasad Singh, a. i. r. ( 24 ) 1937 Pat. 321 ; 
Sripat Narain Bai v. Tribeni Misra, 40 all. 
423; Anwarul Bag v. Nazar Abbas, A. I. R ( 12 ) 
1925 Lab. 494; Ambika Prosad v. Jinak Singh, 45 
all 286 ; P. Basawinjanayulu v L. Ramalin- 

gayy, A.I.R. (25) 1933 Mad 115; Mahani Chinera 
v. Bam j an Ali, A. I. R. (27) 1940 Pat. 243 and 
Gulab Bano v. Anjuman Imdad Bahmi Qarza, 
A. I. R. ( 24 ) 1937 Lah. 63 are of no assistance in 
deciding the question before us. In all these cases, 
a decreo conclusively determining the rights of the 
parties was for the first timo made when the de¬ 
fendant was dead. Manifestly, the decree in such 
cases wa3 nullity within the meaning of the prin¬ 
ciple enunciated by their Lordships of the Privy 
Council in the case reported in Janendra Mohan 
v. Babindra Nath, a. I. R. (20) 1933 p. c. 61, 
namely, that when a dcciee is passed in the 
absence of inherent jurisdiction, it is a nullity. 

[8] It may be conceded that no Court has in¬ 
herent jurisdiction to pass a decree. Jurisdiction 
to pass a decree is given to a Court by the Civil 
Procedure Code, and when an abatement of a suit 
or appeal occurs in accordance with O. 22, Civil 
P. 0., a Court has no inherent jurisdiction to 
proceed with the matter and pass a decreo. When, 


however, a decree which is to be regarded as a 
preliminary decree within the meaning of the 
Explanation to sub-s. ( 2 ) of S. 2 , Civil P. 0., is 
passed at a time when the defendant was alive, I 
do not think further proceedings upon such'a 
decree which has conclusively determined the 
rights of the parties and an adjudication made 
thereon in order that the suit might be complete¬ 
ly disposed of at a time when the defendant was 
dead, can be regarded as having been made with¬ 
out jurisdiction, for the plain reason that a de¬ 
cree conclusively determining the rights of the 
parties has already been passed with jurisdiction. 

[9] In a case which falls within the purview of 

O. 20, R. 16, Civil P 0., as the present case 
undoubtedly does, such proceedings and an 
adjudication thereon are clearly contemplated by 
the Civil Procedure Code. A Court in such a case 
acts with jurisdiction given to it by o. 20, R. 16, Civil 

P. C. It is true that proceedings held under O 20 , 
R-16, Civil P.O., are not proceedings in execution, 
but proceedings in the suit, but nevertheless the 
provisions of o. 22 , Civil P. C., have not been 
made applicable to them; the question, therefore, 
of abatement of proceedings under o. 20, R. 16, 
Civil P. C., does not arise. 

[10] An adjudication under the provisions of 

O. 20 , R. 16 , Civil P. C., is not to be confused 
with a decree as defined in sub s. (2) of B t 2, Civil 

P. C. It may be conceded that when a Court 
exercising jurisdiction given to it under 0.20, R. 16 , 
Civil P.C , makes an adjudication at a time when 
the defendant was dead, it acts illegally or with 
material irregularity in the exercise of its jurisdic¬ 
tion but illegal or irregular exercise of jurisdiction 
in the matter of an adjudication in pursuance 
of the provisions of O. 20 , R. 16 , Civil P C., cannot 
be regarded as absence of inherent jurisdiction, 
which alone, in my opinion, constitutes the reason 
for regarding an act of the Court as a nullity. An. 
adjudication in which a Court has acted in the{ 
exercise of its jurisdiction illegally or with mate-1 
rial irregularity, is not a nullity, but only a void-’ 
able adjudication. 

[ 11 ] I am unable to see how the case reported 
in Radlia Prasad Singh v. Lai Sahcb Bai, 17 
ind. App. 150: 13 ALL. 53 supports the view that 
an adjudication made in pursuance of O. 20 , R. 16 , 
Civil P. C., after a decree which has conclusively 
determined the rights of the parties has been 
passed, becomes a nullity if such an adjudication 
is made at a time when the defendant was deal. 

In my opinion, this case, on the contrary, supports 
the view that the decree in the present case is 
only voidable, and not a nullity. Lord Watson, 
delivering the judgment of the Judicial Com¬ 
mittee, observed: 

"An operative decree, obtained after tbo death of a 
dofendant, by which the extent and quality of hia liability, 
already declared in general terniB, are for the first time 
ascertained, cannot bind the representatives of the de¬ 
ceased, unless they were* made parties to the suit in 
which it was pronounced.” 
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1952 

It is significant that the words used are "cannot 
bind,*’ and not that the decree is a nullity. The 
above mentioned observation was made in the 
following context: A deoree for possession and 
mesne profits was made on 14 4-1856 against 
certain persons. An appeal preferred against the 
judgment and decree was dismissed on 31-3-1870 
for want of prosecution. On 1 3 1877, the Court 
that passed the decree fixed the mesne profits and 
passed a decree in terms thereof. In due course, 
the Court that passed the decree attached the 
property of the defendants in execution of the 
decree. Objections were made to the execution of 
the decreo, but they were overruled. The defen¬ 
dants then brought a regular suit on 3 3 1882. On 
21-12- 1882 , tho Subordinate Judge dismissed the 
suit. An appeal was preferred to the High Court, 
North-Western Province, whioh reversed the 
decision of the Subordinate Judge on 9-5 1885 and 
remanded the case for disposal on the merits. 
During the remand proceedings, the Subordinate 
Judge on 21-7 1885 found as a fact that the defen¬ 
dants' ancestor, Jhanguri Ptai, was one of the 
parties in the siyt brought in 1856. Against the 
decision of the Subordinate Judge, an appeal was 
taken to the High Court which on 6 8 3886 made 
an order remanding the case for re trial, among 
others, on the following point: — "(l) When did the 
defendant first seek to execute his decree against 
the plaintiffs either at Gkazipur or Shahabad ; 
and were they or any of their ancestors, viz : 
Jaiparga9h or Jhanguri parties to the execution 
proceedings which ended in possession of the pro¬ 
perty in suit, to which the decree of 1856 related, 
being given to the defendant by proceedings which 
ended on 12 7-1874?” The learned Subordinate 
Judge, on remand, found that it was Dot clearly 
proved that Jhanguri Rai was a party to the pro¬ 
ceedings in execution which resulted in the 
possession of the disputed property being given to 
the Maharaja in the year 1874. On 4 5 1887, the 
High Court reversed the judgment of the Subordi¬ 
nate Judge and gave a judgment for the defen¬ 
dants, apparently coming to the conclusion that 
Jhanguri Rai was dead when the deoree for mesne 
pro6t3 was made. On appeal to the Judicial Com¬ 
mittee, Lord Watson observed : 

‘ In their opinion, it is an obvious mistake to assume 
tha 1 ; the right of the Appellant to take the Respondents’ 
land in execution for me=>ne profits wholly depends upon 
the fact of their ancestor being a party to the decree of 
1856. Nono of tho defendants were by that decree made 
judgment debtors for mesne profits, in the sense that 
their property could be attached by virtue of It. The 
decree, no doubt found that defendants in the suit were 
accountable for mesne profits, and by that finding they 
were bound ; but it did not ascertain the amount of’ such 
profits, or determine the important question whether the 
defendants were liable jointly or severally in respect of 
tbeir wrongful possession. There was no adjudication 
upon any of these matters until March, 1877, when for 
the first time the appellant obtained a money deoree 
whioh was capable of being put into execution.” 

[12] It is in the light of these faots that the 
operative part of the judgment to which I have 


referred, must be construed. It is significant that 
the decree passed upon the adjudication was 
sought to be set aside by a suit, and not in execu¬ 
tion proceedings. 

[13] The only case directly in point and which 
favours the contention of the appellants, namely., 
that an adjudication for completely dispensing of 
the suit made at a time when the defendant was 
dead after the preliminary decree had been passed 
when he was alive, is a nullity, is the case report¬ 
ed in Jangli Lall v. Laddu Bam , A.l R. (c) l9ig 
Pat. 430. The learned Judges of the Patna High 
Court sought to distinguish the Calcutta case 
reported in Munna Lai v. barat Chundsr t A.I.R 
(l) 1914 P. c. 150, by saying that that was a casG 
governed by the Transfer of Property Act, and 
that they were dealing with a case governed by 
O. 34, Civil P. C. With all respect, I think the 
decision of the Full Bench of the Patna High 
Court runs counter to the decision of the Judicial 
Committee reported in Badha Prasad v. Lai 
Sahab Bai, 17 Ind. App. 150 (p. c.), where an 
adjudication determining mesne profits at a time 
when the defendant was dead was regarded a3 not 
binding and not a nullity. This case does not 
appear to have been brought to the notice of the 
learned Judges of the Patna High Court. 

[ 14 ] The learned Judges of the Patna High 
Court in Jangli Lall v. Laddu Bam , A. I. R. (6) 
1919 Pat. 430, apparently conceded that in Kali 
Pada Sarkar v. Hari Mohan, 41 Cal. 627, there 
are dicta which, if taken as of general application 
and apart from the context, would be wide enough - 
to include the case of dea<h, but they referred tc 
a passage in the report which is in these terms : 

“This no doubt assumes that there is a valid decree in 
cxistenoe that is au adjudication by a Court of Justice, a 
decree or order which Lae not ceased to be operative and 
is capable of execution,” 

and by implication suggested that the question of 
the validity of the deoree was open to examination 
in execution. Wnh all respect, I think the expres¬ 
sion ‘valid decree’ in the above quotation means 
valid decree on the face of it-a meaning which 
the Calcutta High Court has consistently given tc 
it in its subsequent decisions. 

[15] My learned brother may be right in think¬ 
ing that Mr. Ghose who argued the case for the 
appellants faintly relied upon Harihar Prosad v 
Umesh Chandra Das, 37 cal. w n. 812 , but my 
impression is that he relied upon it very strongly. 

It is true that the caee reported in 37 cal. w. N. 
812 is not a case in which the death of the defen¬ 
dant had occurred. But it is equally true to say 
that the learned Judges of the Calcutta High 
Court had the 6vent of death also in their minds 
for, they referred to an unreported case decided 
by Patterson J. of the Calcutta High Court 
Second Appeal No. 2873 of 1929 in which the de¬ 
fendant had died after the passing of the preli¬ 
minary decree, and Patterson J. held that the 
decree was not a nullity. Manifestly the principle 
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enunciated in 37 Cal. W. N. 812 was arrived at not 
only on a consideration of the facts in that case, 
bat also on the facts present in S. A. No. 2873 of 
1929 decided by Patterson J. 

C16j In Harihar Prosadv. Umesh Chandra ,, 
37 cal. W. N. S12, the test laid down was whether 
the Court had j irisdietion to pa3s a final decree. 
Ic was observed that obviously it had, and if that 
is so, it cannot be said that the decree amounts 
to a nullity. Decisions prior to the decision of the 
Judicial Committee in Lachtni Narain v. Bal- 
viajcund, 51 ind. App. 321 (p. C.) were brought to 
the notice of the Calcutta High Court in that 
case, but the Court was content to say that those 
decisions were given before the decision of ithe 
Judicial Committee. It is needless to emphasise 
that the decision in Jangli hall v. Laddu Ram , 
A. I. R. (6) 1919 Pat. 430 was given before the deci¬ 
sion reported in 51 Ind. App. 321 (P. C.). 

C17J My conclusion then is that an adjudication 

I made in pursuance of o. 20, R. 16, Civil P.C., after 
a decree conclusively determining the rights of 
the parties was passed when the defendant was 
alive, is not a nullity if theadjudioation was made 
at a time when the defen lant was dead. The ad 
judication is merely voidable at the instance of 
the legal representatives of the deceased defen¬ 
dant. This view is in conformity with the deci¬ 
sion of the Privy Council reported in Radha 
Prasad Singh v. Lai Sahab Rai, 17 ind. App. 
150 (P.C ) to which I have referred in some detail. 

[i&] In the course of discussion at the bar, the 
proposition that if the decree in the present case 
is regarded as a voidable decree, an objection as 
to its execution could not be sustained by the 
Court that passed the decree or the Court to 
which the decree is transferred, was not disputed. 
As to whethor the Court which passed the decree 
would be entitled, in the circumstances presont 
in this case, to actunior O. 47, or S. 151, Civil P.C. 
and set aside the dejree a3 having been passed 
when the defendant was dead, I wish to express 
no opinion, as it is not necessary. The adjudica¬ 
tion in the ca9e before us wa3 sought to be execut¬ 
ed by the Court to which the decree was sent for 
execution. 

[19] The question then for determination is — 
whether a Court to which a voidable decree is 
sent for execution, can take evidence in the matter 
of an adjudication at the instance of the legal 
representatives who claim that the defendant was 
dead at the time of tho making of the adjudica¬ 
tion in pursuance of O. 20, R. 16, Civil P.C.,\vhen 
neither the record of the case nor the decree on 
Iho face of it shows that the adjudication was 
made at a timo when the defendant was dead. 

[20] The view which has found favour with my 
learned brother is apparently based on the prin¬ 
ciple that tho powers of the Court to which a 
decree is sent for execution aro the same as the 
powers of the Court in execution of the decree 
passed by itself. It seems to me, however, that 
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where a Court, in execution of a decree passed by 
itself, is called upon to decline to execute the 
decree on the ground that the adjudication made 
under 0. 20, R. 16, Civil P. C. was made against 
the defendant at a time when he was dead, it must . 
first set aside its decree, whether under O. 47 or 
S. 151, Civil P. C., before it can decline to exeoute 
the decree. If it decides to set aside the decree, it 
does not exercise jurisdiction in the matter of the 
execution of the decree, but in the suit itself—a 
jurisdiction which the Court to which the decree 
is sent for execution does not possess. The power 
of a Court to set aside its own decree does not 
arise from its jurisdiction to execute the decree. 
The power is derived from the Court's jurisdic¬ 
tion' in the suit, and has nothing to do with its 
jurisdiction to execute the decree. 

[2ll In this connection, I would once again 
refer to the Privy Council case reported in 
Jnanendra Mohan v. Rabindra Nath, A. I. R. 
(20) 1933 P. O. 61 where the decree was regarded 
as a nullity. It was regarded as a nullity by 
reason of the fact that it was passed by a Court 
of Appeal when there was no statutory right of 
appeal givc-n against the decision. There was thus 
complete absence :of statutory jurisdiction and 
also complete absence of inherent jurisdiction, 
because no Court can pass a decree in the exercise 
of its inherent jurisdiction. No executing Court, 
therefore, whether it be the Court that passed the 
decree or the Court to which it was sent for exe¬ 
cution could execute it, there being nothing to 
execute. But where an adjudication is made in 
pursuance of O. 20, R. 16, Civil P. C., oven though 
it might have been made at a time when the 
defendant was dead, the defendant being alive 
when a decree conclusively determining the rights 
of the parties was passed, it is not a nullity with¬ 
in the meaning of the decision of their Lordships 
of the Privy Council reported in A. I. R. (20) 1933 
p. c. Gl, but an adjudication which is not binding 
upon the legal representatives within the mean¬ 
ing of their Lordships’ decision reported in Radha 
Prasad v. Lai Sahab Rai, 17 Ind. App. 150 (P.O.). 

[23] In this view, I think the cases reported in 
Jagannath Fakirchand v. Shiv Narayan , A.I.R. 
(24) 1937 Bom. 19, Brijmohan Das v. Ptari, A.I.R. 
(24) 1937 ALL. 567; Kali Pada v. Ilari Mohan, 

21 cal. w. N. 1104; and Krishnendra Nath v. 
Kusum Kamini Debi, 54 Cal. 166 (p. C.) support 
the contention of the appellant. My interpreta¬ 
tion of the decision reported in A. I. R. ‘(24) 1937 
Bom. 19 is that where an adjudication of the 
Court is rooted in jurisdiction given to it by 
statute, as in this case, the adjudication caniot 
be questioned in execution, on the ground that 
when the adjudication was made, the defendant 
was dead. The adjudication made in pursuance of 
O. 20, R. 16, Civil P. C. was rooted in jurisdiction, 
the provisions of O. 22 , Civil P. C., not haying 
been made applicable to proceeding sunder O. 20, • 
R. 16, Civil P. C. 
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[22a] Io Brij Molian v. Piari, A. I. R. (24) 

1937 ALU. 567, the prinoiple enunciated was: 

Broadly speaking, it is not permissible for the Court 
executing the decree to embark on an inquiry into facts 
which, if established, “would show that the Court passing 
it had no jurisliction to pass it. Where the jurisdiction 
of a Court to pass a decree depends on the exitleDce of 
certain facts, the Court executing the decree shall refuse 
to take evidence in proof of those facta for the purpose of 
determining the jurisdiction of the Court passing the 
decree." 

[23] On a consideration of the decided cases 
which were cited at the bar, it seems to me that 
the jurisdiction of a Court may be viewed from 
3 points of view : (l) Is the act of the Court done 
in the exercise of jurisdiction given to it by 
statute ? (2) is the act of the Court done in the 
exercise of its inherent jurisdiction; (3) is the 
act dono in the absence of inherent jurisdiction ? 
Approaching the question raised before us from 
these points of view, I find that in all cases where 
the Courts have held that a decree is a nullity 
and, therefore, not liable to be executed, abate¬ 
ment of the suit, appeal or revision had occurred 
in accordance with O. 22 , Civil P. C , that is to 
say, cases in which the question of the right to 
sue or otherwise was a live question in the suit, 
appeal or revision. In such cases, by reason of 
the express provisions of O. 22 , Civil P. C., which 
some Courts have extended to revision applica¬ 
tion also, the Court is deprived of further juris¬ 
diction to act in the matter, and there is complete 
absence of inherent jurisdiction. But where no 
abatement has ocourred wi hin the meaning of 
O. 22 , Civil P. C. and an adjudication is made in 
pursuance of O. 20, R. 16, Civil P. C., at a time 
when the defendant was dead, the adjudication 
is merely voidable, and not a nullity. 

[ 24 ] My learned brother has distinguished the 
case reported in Kali Pada Sarkar v. Ilari- 
mohan, 21 Cal. W. N. H04 on the ground that 
that was a caso where the defendant waB alleged 
to be non compos mentis at the time of the trial. 
But the learned Judges of the Calcutta High 
Court, in deducing the principle, clearly had in 
mind the case of a dead defendant, for, they 
referred to the decision of the Judicial Committee 
of the Privy Council reported in Radha Prasad 
v. Lai Saheb, 17 lad. App. 150 (P.C.) —a caso of a 
dead defendant in which their Lordships had 
regarded the adjudication as to mesne profits not 
as a nullity but merely as not binding upon the 
legal representatives of Jhaugurai. At p. 1 J 08 cf 
the report (21 0 . W. N. U04) the Court observed : 

‘ The Bub3tance of the matter is that a proceeding to 
enforce a judgment is collateral to the judgment, and, 
therefore, no enquiry into its regularity or validity can 
bo permitted in such a proceeding. On this prinoiple, it 
can properly beheld that a judgment agaiust a person 
who was non compos mentis at the time of the trial, and 
jet wa3 not represented by a legal guardian, is not to be 
impeached in execution, but should be reverse! or 
annulled in some direct proceeding taken for that pur¬ 
pose. Such a judgment can be attacked, for instance, by 
way of an application for review to the Court which 


made it, by way of an appeal or application for revision 
to a superior tribunal, or by way of a regular suit in a 
Court of competent jurisdiction; but the Court which 
made the decree cannot, when called upon to execute it, 
be invited to hold that the deoree was erroneously or 
improperly made. The case before us is covered com¬ 
pletely by the decision of the Judicial Committee in 
Rashidunnessa v. Ismail Khan, 36 Ind. App. 168 (P.C.). 
The lunatic was, in the words of Sir Andrew Scoble, 
never a party to tbo suit in the proper sense cf the 
term, and, consequently the question now raised is not 
a question which arises between the parties to the suit 
in which the decree was passed, that is to say, between 
parties who have been properly made parties in accor¬ 
dance with the provisions of the Code. The appellant has 
contended that this view is likely to lead to lamentable 
results; that if the decree is allowed to be executed, the 
purchaser will acquire no title, and that much mis¬ 
chievous litigation will, a3 a consequence, follow. We 
appreoiato the force of this contention; at the same time, 
there is no answer to the argument of the respondent 
that if the decree is directly challenged, as it should be, 
in an appropri*te proceeding, the Court will no doubt 
remodel the decree in accordance with O. 32, R. 2, read 
with R. 15, and thus safeguard his just rights, while, if 
the objection to execution prevails, be will be left with¬ 
out a remedy. We are of opinion that the safest course 
to follow is to adhere rigidly to the established principle 
that every order and judgment, however erroneous, is, 
in the words of Lord Cottenham in Chuck v. Creme, 
(1346) 2 Pliill. 113 at p. 115. goed. until discharged or 
declared inoperative, and that the execution Court 
cannot enquire into the validity or propriety of the 
decree. This, no doubt, assumes that thc-re is a valid 
decree in existence, that is, an adjudication by a Court 
of Justice, a decree or order which has nob ceased to be 
operative and is oapable of execution." 

[25] The last four lines of the judgment, 
namely : “This no doubt assumes that there is a 
valid decree in existence, that is, an adjudication 
by a Courij cf Justice, a decree or order which 
has not cease! to be operative and is capable of 
execution” were referred to bj the learned Judges 
of the Patna High Court-in Jangli hall v. Laddu 
Ram, A.I.R. (6) 1919 Tat. 430 as meaning that 
if a decree is not valid, the executing Court can 
refuse to execute it. With all respect, I think 
the expression "valid decree” referred tc in Kali 
Pada v. Hari Moh.m, 21 c w. N. 1104 means a 
valid decree on the face of it, and not a decree 
the validity of which can be impugned by leading 
evidence as to a fact which, if proved, would 
entitle the legal representative to avoid the 
decree in execution proceedings. 

[ 26 ] I think the prinoiple enunciated in &ora- 
chand Ealdar v. Prafulla Kumar , 53 Cal. 166 
F.B , 6 years after the Full Bench decision of the 
Patna High Court, is applicable to the facts of 
the case before us. The question referred to 
the Full Bench in 53 Cal. 166 was—where a 
decree having been passed by the Court having 
no jurisdiction to pa3S it, is void and a nullity, 
is the executing Court competent to question its 
validity and refuse to execute it? It is to be 
observed that the reference assumed that the 
decree was void and a nullity and the answer 
was limited to the question whether th6 execut¬ 
ing Court was competent to question its validity 
and refuse to execute it. The answer was naturally 
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made in the affirmative having regard to the 
question propounded. Walmsly J., stated : 

“The learned Judges who made the referenoe are 
satisfied that the decree under consideration was made 
by a Court that had no jurisdiction to make it, and 
that in consequence it is void and a nullity. It is not 
open to us, therefore, to consider any of the questions 
involved in that finding. We have to start by accepting 
the proposition that the Court that made the deoree had 
no jurisdiction to make it and by that expression is 
meant that the Court had not Buch territorial jurisdic¬ 
tion as would authorise it to make the decree, and not 
that having jurisdiction, it exercised it erroneously. 
This distinction is of great importance, for, with all 
respect, I venture to think that the apparent conflict 
in reported cases is largely duo to failure to keep this 
distinction clearly in view. It would ba tedious to exa¬ 
mine numerous decisions in detail, and it would not lead 
to any useful result. I think it may bo said that the 
correct view, and the view for which there is a strong 
current of authority, is that where the decree presented 
for execution was made by a Court which apparently 
had not jurisdiction, whether pecuniary or territorial, 
or in respect of the judgment-debtor’s person; to make 
the deoree, the executing Court is entitled to refuse to 
execute it on the ground that it was made without juri 3 - 
diction. Within these narrow limits, I think that the 
executing Court is authorised to question the validity 
of a decree." 

[27l Applying this principle to the facts before 
us, the Court in the present case passed a pre¬ 
liminary decree which cannot be challenged. 
After the passing of a preliminary decree, a suit 
cannot abato by reason of the doatli of the defen¬ 
dant. The question, therefore, of want of jurie- 
diction to make an adjudication in pursuanco of 

O. 20, R. 1 G. Civil P. C., does not arise. All that 
can be urged, as *1 have said in the earlier 
part of my judgment, is that the adjudication 
was made illegally or with material irregularity 
in the exercise of jurisdiction—a question which, 
in tho light of the observations of the Full Bench 
in the Calcutta case to which I have referred, 
cannot bo raised in execution proceedings. 

[28l As I have said in tho earlier part of my 
judgment, it may be conceded that if a decree 
properly so called, that is to sav, a decree falling 
within the deGnition of sub-s (2) of S. 2 of Civil 

P. C., is for the first time passed when the defendant 
was dead, it would be correct to eay the deoree 
would be a nullity. But where a decree within 
the meaning of sub-s. (2) of S. 2, Civil P. C., has 
been passed when the defendant was alive, and such 
a decree requires further proceedings to be taken 
for the purpose of completely disposing of the 
suit, the adjudication in that behalf, call ib a 
final decree if you will, cannot be regarded as a 
nullity because the adjudication was made at a 
time when the defendant was dead. Viewed in 
this light, with all respect, it is difficult to agree 
with what has been stated by my learned brother 
at pp. 8, 9 and 10 of his judgment. 

[29] As I have taken the view that the adjudi- 

I oafcion in this case, made in pursuance of O. 20, 
R. 16, is not a nullity but merely voidable, and 
that it cannot be avoided in execution proceed¬ 


ings, specially before the Court to which the 
decree is sent for execution it is is not necessary 
to consider the question of the application of the 
rule of constructive res judicata in so far as it 
relates to execution proceedings—a question ap¬ 
parently based on the contention that the legal 
representatives of the deceased defendant in this 
case bad allowed an order for execution of the 
decree to be made, although it must be said that 
the contention is founded on the principle of the 
decision reported in Fateh Kumar v. Kishen 
Chand , A. 1 . R. ( 22 ) 1936 cal. 816 — vide last para 
of the report. For the same reason, it is not 
necessary to refer to the second contention based 
upon the alleged adjustment of the decree. 

[30] My conclusion then is that the order oil 
the Court to which the decree had been sent for| 
execution, declining to execute the decree, should! 
be set aside and it be directed to dispose of thel 
execution application in accordance with law.l 
Accordingly I do so. 

[31] I wish to express no opinion as to whether 
in the event of legal representatives applying to 
the executing Court for an adjournment on the 
ground that they would move the Court that 
passed the decree for setting aside the adjudica¬ 
tion, the executing Court should or should not 
adjourn the proceedings, to enable them to do so. 

[32] Ram Labhaya J.—This first miscellane¬ 
ous appeal arises out of execution proceedings. It 
is directed against an order of the Court to which 
execution of the final decree in the case was 
transferred. The Court (Subordinate Judge, L.A.D.) 
by its order dated 29th November 1948 allowed an 
objection of the legal representatives of the judg¬ 
ment.debtor, against whom the decree was sought 
to be enforced. The objection was that the judg¬ 
ment debtor had died before the final decree was 
passed. The decree, therefore, was a nullity and 
inexecutable. This objection prevailed and the 
application for execution was dismissed. The de¬ 
cree.holder has appealed. 

[33] The final decree which was sought to be 
executed was passed by the Sub-Judge, Alipore, 
on 27 th March 1946. It was against one Bbagaban 
Chandra Chaudhury. He died before the final 
deoree was passed. The legal representatives suc¬ 
ceeded in producing unimpeachable evidence 
which showed that Bhagaban Chaudhury died on 
24th January 3945. There was no evidence in 
rebuttal from the side of the decree-holder. The 
Court, therefore, found that the death of Bhaga¬ 
ban Chaudhury occurred on 24th January 1946. 
In the memo of appeal presented to this Court, 
the finding as to the date of the death of Bhaga¬ 
ban Chaudhury has not been challenged, nor was 
it disputed in the oourse of the proferaoted argu¬ 
ment before us. We have, therefore, to proceed 
on the basis that Bhagaban Chaudhury died on 
24th January 1945 before the final decree was 
passed. 

[ 34 ] The oase is not covered by 0. 22, R. 6 . Ib 
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waa not contended either in the Court below or 
before ug that the death of Bhagaban Chaudhury 
ocourred between the conclusion of the hearing 
and the pronouncement of the judgment. There 
is no evidence on this point. Bhagaban Chau- 
dhury's legal representatives were not brought 
on the record before the final decree was passed. 
The final decree, in these circumstances, was 
against a person who did nob exist at the time. 
The decree in the case would be apparently a nul¬ 
lity. No Court of law has the power or the juris¬ 
diction to pass, a decree or an order against a dead 
person. Its incompetence arises from the fact that 
the person whom the order is intended to bind 
does not exist. The dead person is out of its 
reach. The decree cannot be executed against 
any person not impleaded before the decree. It, 
therefore, remains a nullity in law and inexecu¬ 
table. It is now settled law that such a decree 
has no legal effect. The authority on the point 
is voluminous and without any divergence. It is 
nob necessary to examine all the ca c es bearing 
on the point. Some of these cases are Nanjayya 
Aludali v. Shanmuga Mudali, 38 Mad. 684, 
Imdad Ali v. Jagan Lai , 17 ALL. 478, Bhanji 
Singh v. Bhagwati Prasad , A. I. R. (7) 1920 Nag. 
61, Ghasiram v. Shiba Prasad Singh, A. I. R. 
(24) 1937 Pat. 321, Radha Prasad Singh, v. Lai 
Saheb Rai , 17 ind. App. 150 (P. c.), Sripat 
Narain Rai v. Tirbeni Mura, 40 all. 423, -Jangli 
Lall v. Laddu Ram , A. I. r. (6) 1919 Pat. 430, 
Anivarul Haq v. Nazar Abbas, A. I. R. (12) 
1925 Lah. 494, Ambika Prosad v. Jhinak Singh , 
45 ALL. 286, Basaivanjanayulu v. Ramalin - 
gayva, A. I.R. (25) 1938 Mad. 115 , Mahani Chinera 
v. Ramjan Ali, A. I. R. (27) 1940 Pat. 243, Gulab 
Bano v. Anjuman Imdad Bahami Qarza,A . I. R. 
(24) 1937 Lah. 63. They support the proposition 
that if the defendant dies before the hearing is 
concluded and the decree is passed without 
bringing his legal representatives on the record, 
the decree is a nullity and incapable of execu¬ 
tion. The correctness of this position was not 
challenged in the memo of appeal and even in 
the argument addressed to us the learned counsel 
has nob seriously disputed it. He has, however, 
referred us to one o*se reported in Uarihar Pro- 
sad v. Umesh Chandra Das, 37 cal. 812 and has 
suggested faintly on the strength of this autho¬ 
rity that the decree in this case would be void¬ 
able and nob void. There is no force in this 
argument. The authority relied on does nob sup¬ 
port it. In that case, the decree was not against 
a dead person. Very different consideration would 
govern a case where the decree is passed against 
a person who is alive though he is not the proper 
legal representative of the deceased person. 

[35] In this .case defendant Bhagaban Chou- 
dhury was alive when the preliminary decree was 
passed. That decree was valid. The decree was 
for acoounts. The final decree in the case could 
be passed after the eettlement of accounts. It 


could be passed only against the defendant who 
was alive or against his legal representatives if 
duly brought on the record. If defendant died 
before the hearing was concluded, the final decree 
would be as much a nullity as any other decree 
passed against a dead person. In this respect no 
distinction can be made between a preliminary 
and a final decree. Any decree against a dead 
person would be a nullity if it is passed before the 
conclusion of the hearing and without bringing on 
record the legal representatives of the defendant 
who has died. In Jangli Lall v. Laddu Ram, 
A. 1 . R. (6) 1919 Pat. 430 (p B.), it was the final 
decree that was found to be a nullity by reason of 
its having been passed agaiusb a dead person. The 
view of the matter that I take also finds support 
from Radha Prasad v. Lai Sahib Rai, 13 all. 
53 (P.C.). 

[36l The third point that arises for determina¬ 
tion is whether a Court, to which the execution 
of the decree has been transferred, can entertain 
an objection to the effect that the decree sought to 
be executed is a nullity on account of its having 
been passed against a dead person. The learned 
counsel for the appellant has argued that an exe¬ 
cuting Court and also the Court to which execu¬ 
tion has been transferred cannot go behind the 
decree. It has no jurisdiction or power to go into 
the question whether the Court passing the decree 
had jurisdiction—territorial, personal or pecuni¬ 
ary. It must take the decree as it stands. It is not 
entitled to question its validity on the ground of 
absonee of jurisdiction of the three varieties stated 
above. Ho has relied on Jagannalh Fakir Chand 
v. Shiv Narayan, A.i.R. ( 24 ) 1937 Bom. 19; a.I.R. 
(20) 1933 cal. 805 (85?); A I R. (24) 1937 Cal. 380 (?); 
Brij Mohan Das v. Piari, A. I. R. (24) 1937 ALL. 
567 ; Kali Paia v. Uari Mohan, 21 cal. W. N. 
1104 and Gorachand Haidar v. Prafulla Kumar, 
53 Cal. 166, in support of his contention, and has 
urged that the objection raised in this case being 
that the Court passing the decree had no jurisdic¬ 
tion to pass it, the executing Court could nob hear 
or determine it. 

[37] I have carefully considered the authorities 
relied on by the learned counsel. I do not think 
they support his contention. A Court to which 
execution of a decree is transferred cannot go be- 
hind the decree. In this respect, it has the same 
limitations in its jurisdiction as the executing 
Court is subject to. It is beyond the pale of con¬ 
troversy that both the executing Court and the 
Court to which execution may be transferred can¬ 
not go behind the decree. It is equally unques¬ 
tionable that a Court executing the decree can go 
into the question of the exeoutability of the decree. 
The decree may be inoxecatable and if an objec¬ 
tion is raised to its executabilitv, the objection 
would be competent and the executing Court can¬ 
not refuse to entertain it. The decree may be 
inexecutable by reason of its character. It may 
merely be of a declaratory nature. It may hav 9 
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other defects like want of proper stamp in the 
case of a partition decree and a decree sheet may 
have all the appearance of a decree but not its 
substance es when it is passed against a dead 
man. in tbe last mentioned case a decree sheet 
would be there but there would bo no ptrson 
against whom it could be executed. No effective 
decree comes into existence in such a cas9. The 
decree sheet does not amount to a decree in law. 
It has not got the force of the decree. It cannot 
be executed. The person against whom it may 
purport to have been passed being non-existent 
is inaccessible to the Court. The decree again 
cannot be executed against any living person for 
where a decree is passed against a dead person 
before the conclusion of the hearing, it cannot be 
executed against his legal representatives. The 
legal representatives can be proceeded against 
only if the case is covered by 3. 50, Civil P. C. as 
held in Bhanji Singh v. Bhagwati Prasad, a.i.b. 
(7) 1920 Nag. 01. The view taken in this case was 
that 

‘for a person to be a judgment debtor, 1 e must be a party 
to a suit or appeal. A person who dies before a decree is 
passed againEt biin is Dot a judgment-debtor and conse¬ 
quently the decree cai not be enforced against hie legal 
representatives under 3. 50, Civil P. C. as that seotion 
applies only where a judgment-debtor dies subsequently 
to the passing cf the decree.’ 

I agree entirely with the view taken in this case. 
The result is that in the case before us there is no 
person against whom the decree can be executed. 
Where a person against whom a decree is sought 
to be executed raises the objection that it was 
passed against a dead person and was a nullity 
and therefore could not be executed against him 
even though ho may be the legal representative 
of the deceased, in order that the decree may be 
found to be^exc-cutable against the legal represen¬ 
tatives it must bo held that the decree was passed 
against the defendant while he was alive or that 
his death occurred after the conclusion of the 
hearing in the case. The objection essentially 
relates to the executability of tbo decree against 
the legal representatives and there is no reason 
why a legal representative against whom such a 
decree is sought to be executed must be forced to 
institute a suit for setting aside the decree or 
even to apply to the Court which passed the 
decree to set it aside. 

[38] The decree being a nullity does not require 
to be set aside and if it is sought to be enforced 
against a legal representative he can show that 
it is a nullity and inexecutable. When the execut¬ 
ing Court takes cognisance of such an objection 
and gives effect to it, it does not go behind tbe 
decree at all. It merely holds that do decree 
capable of execution exists. It inquires into 
nothing which the Court passing the decree could 
inquire before the decree was passed. By enter- 
taining the cbjec'ion, therefore, it does cot go 
behind the decree. This position was recognised 
in Nathan S. J. v. 5. B. Samson, A. I. R. (18) 


A. I. R. 

1931 Rang. 252 (p. B ) which was approved andl 
followed in Jagannath Fakir Chand v. Shiv I 
Narayan , a i.r. (24) 1937 Bom. 19. 

[39] The learned Judges of the Rangoon High 
Court made it absolutely dear in their judgment 
that the proposition that they were laying down 
in the case did not cover the case of a person who 
was objecting to tbe execution of a decree on the 
ground that the decree was a nullity as it had 
been passed against a dead person. The proposi¬ 
tion laid down by their Lordships was that 

‘a subsisting decree passed by a duly constituted Court 
that has not been set aside in proceedings .by way of 
appeal, revision, review or otherwise by due prooess of 
law Is not to be treated as a mere nullity but it is binding 
and conclusive against tbe parties thereto duly Impleaded 
in tbe suit. A Court to which a deoree has been trans¬ 
ferred for execution muEt take the decree as it stands 
ond is not entitled to question tbe validity cf the deoree 
upon tbe grounds that the decretal Court bad no juris¬ 
diction—territorial, personal or pecuniary to pass it.’ 

[40] Th s, however, is not the whole of the 
proposition laid down in the case. It was further 
laid down that 

‘the executing Court must be satisfied that the decree of 
which execution Is sought is subsisting and tbe executing 
Court can only execute a ‘decree’ 

and 

“if what purports to be a decree has been passed by a 
Couit not duly constituted in accordance with law aooh 
an adjudication is not a decree at all in the eye of tbe 
law.” 

According to the learned Chief Justice 

“such a decree in tbe strict tense of lie term is a nul¬ 
lity, a 'mere nothing’, that need not be setaside and may 
be disregarded by any Court to which it is presented and 
so also a decree passed against a dead person.” 

In regard to decrees against dead person, he fur¬ 
ther observed as follows : 

“It would seem that an executing Court would also be 
entitled to refuse to execute a decree against a dead 
jerson, whose legal repreEcntativeB have not been made 
parties to tbe suit before the decree was passed uion a 
further and narrow ground, for tbe arrest of a dead man 
in execution of a deoree cannot be effected and on bis 
death his property would have passed to his heirs, while, 
if execution is sought against tbe heirs or legal repre¬ 
sentatives of the dead person it would be a fatal objec¬ 
tion that they were not parties to the decree.” 

He thus distinguished decrees passed against 
dead persons from the decrees against persons 
who were alive whether they were under any 
disability or not. Again, the learned Chief Jus¬ 
tice when considering the authorities which were 
cited in support of the proposition that an exe¬ 
cuting Court could refuse to execute a decree, if 
it was shown to be a nullity, distinguished cases 
in which the decree was passed against a dead 
person from those where it was sought to be 
shown that the decree was a nullity by reason of 
the Court which passed it not having jurisdiction 
—territorial, persoral or pecuniary. He observed 
as follows - : 

“Tbe learned Advocate rtlled sIbo upon tie cases cited 
above in which it has been held that where a decree las 
bern passed against a dead person tbe executing Court 9 
entitled to challenge its «validity on tbe ground teat i 
was passed without jurisdiction and was a nullity# -dOI 


Assam 63 


Ajoy Kumar v. Puspabala (Bam Labhaya J.) 


1952 

those cases, in my opinion, do not assist the respondent 
because as ha3 already been pointed out in such cases, 
the deoree that it passed wa3 not a ‘decree* at all in the 
eye of tfce law and therefore inexecutable, and could be 
disregarded by the executing Court.” 

[41] It is apparent from what has been said 
abcve that the proposition laid down in the 
Rangoon case does not include within its scope 
an objection from a person sought to be proceed¬ 
ed against as a legal representative that the de¬ 
cree cannot be executed against him as it was a 
nullity on account of its having been passed 
against a dead person. 

[42] In Jagannath Falar Chand v. Shiv Nara- 
yan, A. i. R (24) 1937 Bom. 19, the view expressed in 
Rangoon case was accepted without any qualifica¬ 
tion. The Bombay case, in these circumstances, 
could not be regarded as an authority for the con¬ 
tention raised by Mr. Ghosh. The decree in the 
Bombay case was not against a dead person and 
the question before us now did not arise in that 
case. Pour cases from the Calcutta High Court 
have been cited. They are all distinguishable on 
the same ground. The decrees in these cases 
were not against dead persons and were not 
sought to be executed against the legal repre¬ 
sentatives. It is not necessary for us in this case 
to decide whether it is open to a defendant who 
is alive on the date the decree is passed to urge 
in execution that Ihe decree against him was 
passed by a Court which had no jurisdiction— 
territorial, personal or pecuniary. His case stands 
obviously on a different footing. He could raise 
all those points before the decree. He had reme¬ 
dies by way of appeal, review or revision. Should 
he be permitted to raise objections to the juris¬ 
diction of the Court in execution? There is 
considerable divergence of authority on this 
point. The Privy Council view seems to be that 
objection as to absence of inherent jurisdiction 
could be raised: vide Jnciriendra Mohan v. Babin - 
dr a Nath, A. I. R. (20) 1933 P. o. 61. I prefer not 
to give any decision on that question as it is not 
necessary for us to decide it for the purposes of 
this case. In this view of the matter, a detailed 
consideration of the question that was considered 
in these Caloutta cases and also in Brijmohan v. 
Piar i, A. T. R. (24) 1937 ALL. 567 is not necessary. 
These cases are easily distinguishable and there¬ 
fore are of no assistance to u 9 in coming to a 
decision in the present case. 

[43] On the other hand, all cases in which the 
question now before us arose have recognised 
that it is open to the executing Court as well as 
to the Court to which execution is transferred to 
take cognisance of the objection that the decree 
is a nullity on aooount of its having been passed 
against a dead person. In some of these cases 
the effect of o. 21, r. 7 has not been considered 
These are Anwarul Haq v. Nazar Abbas , A. 1 . r. 
(12) 1925 Lah. 494, Nanjayya Mudali y. Shan - 
muqa Mudali, 38 Mad. 68 4 , Aratu Misra v. Mani 
Jena, 17 cal, L. j. 634, Jangli Ball v, Laddu 


Ram, A. I. R. (6) 1919 Pat. 430. It has been held 
in all these cases th&fc a decree passed against a 
dead person before the conclusion of the bearing 
and without brirging his legal representatives 
on the record is a nullity and an objection to the 
decree being a nullity can be raised by persons 
against whom the decree is sought to be executed 
and the executing Court can entertain it. In 
Cantonment Board v. Kishen Lai , a. i. r. ( 21 ) 
1934 ALL. 609, a Full Pencil decision of the 
Allahabad High Court, it was held that where a 
decree was passed against a defendant who was 
dead at the time, the decree was a nullity and could 
net be executed against the heirs of the defendant. 
In the view of the learned Judges, it is the duty of 
the executing Court to inquiro into the question 
whether the defendants, against whom the decree 
purports to have been passed, were in fact alive 
or dead on tfce date of the decree, and if satisfied 
on evidence that they were dead, to hoid thab 
the decree was incapable of execution. The 
learned Judges relied on a Privy Council deci¬ 
sion Radha Prased v. Lai Saheb Rai, 17 Ind. 
App, 150 (P. C.) in support of the view that 
found favour with them. 

[44] In Radha Kishen Sohan Lai v. Bihari 
Lai Asa Nani, A. I. R. ( 21 ) 1934 Lah 117 (2>, the 
effect of O. 21 , R. 7 was considered. The learned 
Judge (Bbide J.) found that so far as the objec¬ 
tion to the decree being a nullity on tfce ground 
that it was passed against a dead person was 
concerned, there was no difference between the 
powers of the Court which passed the decree and 
the Court to which the decree was transferred for 
execution. He relied on Atherton & Co. v. Habib 
Bakhsh, A. I. R (36) 1929 ALL. 390 in suppoi t of 
this view. The view taken in A. 1 . R. ( 21 ) 1931- 
Lab. 117 was affirmed in Radha Kishen Sohan 
Lai v. Bihari Lai Asa Nand , A. I. R. ( 22 ) 198-3 
Lah. 439. In that case also, the objection was 
raised in the Court to which tfce execution had 
been transferred. In Sripat Narain Rai v. 
Tirbeni Misra , 40 ALL. 423 also the effect of 
O. 21, R. 7 was considered and it was held that? 
the alleged representatives of a judgment-debtor 
could raise the objection that tfce decree was 
passed against a dead man and was a nullity and 
incapable of execution against them On the effect 
of O. 21, R. 7 it was observed as follows : 

“It is contended that there taa been a clange In 
the new Code of Civil Procedure by the omistion from 
O. 21, R. 7of th6 word ‘jurisdiction.’ We think that tbi3 
alteration in no way modified the authority of the case 
to which we have referred. No question of ‘jurisdiction* 
of the Court to make the decree arisen because no Court 
can make a deoree against a dead man; and a decree sc 
made is a nullity.” 

[46] The learned counsel for the appellant has 
stressed relying on Jagannath Fakir Chand v. 
Shiv Narayan, A. I. R.’(24) 1937 Bom. 19 that the 
effect of tfce omission of the words 'or of the 
jurisdiction of the Court which passed it’from O. 21 , 
R. 7 is to preclude the Court to which the decree is 
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transferred for execution to deal with any question 
relating to the jurisdiction of the Court which 
passed the dearee and, therefore, it could not re¬ 
fuse to execute the decree even if it had been 
paesed against a dead person. This contention re¬ 
ceives no support from the Bombay oase, at least 
as regards the objection that the decree is a nul¬ 
lity on account of its having been passed against 
a dead person. Rule 7, as it stood before the 
amendment, provided that the Court to which 
the decree was sent, shall cau3e copies of the de¬ 
cree and order and certificates to be filed without 
any further proof of the decree or order for exe¬ 
cution or of the copies thereof, or of the juris¬ 
diction of the Court which passed it, unless the 
Court, for any special reasons to be recorded 
under the hand of the Judge, requires such proof. 
The words ‘or the jurisdiction of the Court 
which passed it’ have now been omitted. The 
rule now requires the Court to cause copies and 
certificates to be filed without any further proof 
of the decree or order for execution unless the 
Court, for any epecial reasons to be reoorded 
under the hand of the Judge, requires such proof. 
Its effect is to permit the Judge for special rea¬ 
sons to require proof of the copies of the decree 
and order and the certificates filed in his Court. 
The power that it formerly had to go into the 
question of the jurisdiction of the Court which 
passed the decree was taken away. The obvious 
result of the omission is that the executing Court 
and the Court bo which the decree is transferred 
are placed on the same level except that the 
transferee Court may demand proof of the deoree 
or order for special reason. Seobion 38, Civil P. 0., 
provides that a decree may be exeouted either by 
the Court which passed it, or by the Court bo 
which it is sent for execution. Section 42 deals 
with the powers of the Court to which a deoree 
is sent for execution. It provides that the trans¬ 
feree Court shall have the same powers in exe¬ 
cuting such decree as .if it had been passed by 
itself. There can be no doubt that generally the 
■powers of the Court to which a decree is sent for 
execution are the same as that of the Court which 
passed it. Order 21 , it. 7 deals only with the 
proof of copies and certificates filed. So, it does 
not in any way place any further limitation on 
the power of the transferee Court to which the 
executing Court is not subject. The general rule 
that the executing Court shall nob go behind the 
decree is applicable to both the Courts. Bub this 
rule has no application where the objection is that 
the decree is a nullity on the ground that it was 
passed against a dead person. I do not think the 
learned Judges of the Bombay High Court made 
any distinction between the powers of the exe. 
outing Court and that of the Court to which the 
decree was transferred. What they held was that 
the executing Court was not entitled to question 
the validity of the decree on the ground that the 
decreeing Court had no jurisdiction—territorial, 


personal and pecuniary. Having held that the 
transferee Court also could not question the vali¬ 
dity of the deoree on the grounds above stated, they 
found support for this decision from the language 
of o. 21, R. 7 also. If, however, the learned Judges 
intended to make any distinction between the 
powers of the executing Court and the Court to 
whioh the deoree is transferred, with great respect 
to them, it would refer not to agree with them. 
The only distinction between the powers of the two 
Courts is that which is expressly stated in O. 21 , 
R. 7, viz., that the transferee Court for special 
reasons to be recorded may demand proof of the 
copies and certificates filed. 

[46] Mr. Ghosh has nob been able to cite any 
authority in support of the proposition that it is 
nob open to the persons against whom a decree is 
sought to be executed to contend in execution 
either in the executing Court or in the Court to 
which execution is transferred that the deoree is 
a nullity by reason of its having been passed 
against a dead person. It is obvious, therefore, 
that the authority is all one way and by no means 
meagre. His contention thus receives no support 
either from precedent or reason. 

[47] His next contention is that the respondents 
are estopped from contending that the decree sought 
to be executed is a nullity. The contention rests 
on Fateh Kumar v, Kishen Chand, A. I. R. ( 22 ) 
1935 cal. 816, which in my opinion, does nob lend 
it any support. In that case, it wa9 laid down that 
where in the execution of a decree, the judgment- 
debtors induce the deoree.holders to agree to post¬ 
ponement of sale, in order that they might have 
an opportunity of paying the amount, they cannot 
he allowed to turn round afterwardB and urge a 
delayed objection against the execution. It is 
pointed out that the judgment-debtors in the case 
before us did apply for postponement of the sale 
and gob time from the Court to pay the decretal 
amount. This was in the course of the first exe¬ 
cution. Time was granted by order of the Court 

dated 31 5-1946. The execution proceeding was dis¬ 
missed in default on 4-11 1946 though the attach¬ 
ment was allowed to continue. Inspite of this 
circumstance, the case relied on by the learned 
counsel has no application to the facts of the case. 
In that oase the objection which the judgment- 
debtors wanted to raise was that they were not 
partners of the firm and the deoree could not be 
executed against them personally* The judgment- 
debtors had raised this objection in a previous 
execution application but they did nob proceed 
with it and had allowed to be dismissed in de¬ 
fault. The objection was not that no decree existed. 

On facts, therefore, the oase is easily disbinguis 
able. An objeotion that a decree is a nullity or 
that no decree exists is nob capable of waiver an 
can be raised at any stage of the execution pio* 
ceedings so long as the decree remains unsatisne 
The executing Court derives all its jurisdiction 
from the existence of a decree capable of execution 
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Where no such decree exists, it has no juris¬ 
diction to proceed in the matter. Besides, the 
Court passing a decree against a dead man also acts 
without inherent' jurisdiction. In S. A. Nathan 
v. 5. R. Samson , A. I. R. (IS) 1931 Rang. 252 
at p. 256, the learned Chief Justice observed as 
follows : 

“Again the executing Court can ouly execute a ‘decree’ 
and if what purports to be a decree has been passed by a 
Court not duly constituted in accordance with law, such 
an adjudication is not a decree at all in the eye of tb9 
law.” 

Where no decree has come into existence, the 
executing Court has nothing to execute. The ob¬ 
jection that a decree is a nullity relates to the 
jurisdiction of th9 executing Court also. No con¬ 
sent on the part of the judgment-debtors Gan 
confer jurisdiction on the executing Court, which 
it does not possess. Again, what was a nullity in 
law could not be transformed into an executable 
decree by mere consent of the judgment-debtors, 
nor would their offer to pay the money without 
raising the objection that the decree did not exist 
.confer any jurisdiction on the executing Court 
which it did not possess. Where the Court has no 
inherent jurisdiction, no amount of consent or 
waiver can create it, nor can ostoppel against a 
party confer jurisdiction on a Court which it does 
not possess. This was the view taken in Begin 
Beliari v. Mohit Kumar , A I. R. (29) 1942 Cal. 
49 (j. It affords a complete answer to the conten¬ 
tion raised by the learned counsel which must, 
therefore, be repelled. 

[48] The learned counsel has also contended 
that the respondents were precluded from raising 
the objection by reason of the bar created by the 
rule of constructive res judicata which applies to 
execution proceedings. He has relied on Savanna 
v. I. V enqayya , A. I. R. (24) 1937 Mad. 511. It was 

laid down in this case that 

1 

■‘Section 11. Civil P. C. does not apply to execution 
proceedings, but for tbe same reasons that S. 11 became 
necessary for controlling tbe trial of suits, it Ins been 
necessary to apply the same or similar principles to exe¬ 
cution proceedings. Caution has, however, to be exercised 
in applying the principle of constructive res judicata to 
execution proceedings. It can only apply to cases where 
the Court could not have acted as it did if the judgment- 
debtor had successfully raided the points which aro sought 
to be hold by this principlo against him. In general" a 
Court cannot order execution unless It is satisfied (i) that 
the petitioner has a right to execute; (ii) that the judg¬ 
ment-debtor is liable to satisfy the decree; (iii) that the 
decree is executable; and (iv) that it is not b rred by 
limitation. If, therefore, an executing Court orders exeeu 
tion to proceed, it must be presumed to have held that 
all these conditions are satisfied. If n judgment debtor 
with duo notice of the proceedings fails to raise any 
objection on auy of thefe grounds, it must be h«-ld by 
the principle of constructive res judicata that Ins failiiro 
to do so has tho same legal effect as if it had been raised 
and decided against him.” 

[49] The principle laid down above was not; 
applied fco the plea that tho amount for which 
the decree was sought to be executed was not the 
correct amount due by tho judgment-debtor This 
plea was found not barred by the rule laid down 
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in this case. I think the authority is of no assist¬ 
ance to us. It assumes the existence of a decree. 
The matters then that may be regarded as im¬ 
pliedly decided by the Court when it proceeds to 
execute it would all relate either to the interpre¬ 
tation of the decree or the right of the petitioner 
to execute it. The four points which may be 
regaided as impliedly decided against a judgment- 
debtor in the absence of any objection frem bim 
do not cover the question whether a decree exists 
or not. Where the existence of the decree is itself 
disputed this decision will have no application. 
As observed by the learned Judges themselves, 
caution has to be oxercised in applying the prin¬ 
ciple of constructive res judicata to execution 
proceedings. Section 11 does not apply in terms. 
The principle may be applied within certain re¬ 
cognised limits. No authority has been cited in 
which the objection now before us was found to 
have been decided by implication by the mere 
fact that the executing Court proceeded to execute 
the decree without cbjoction from the legal repre- 
sentabivee. The executing Court cannot go behind 
the decree. What it does decide expressly on 
objection or impliedly without objection are 
matters covered by S. 47, Civil P. C. They relate to 
the execution, discharge and the satisfaction of 
the decree where a decree exists. The question 
now before us is not included within the soope of 
that enquiry and could not be brought within tbe 
scope of the rule of constructive res judicata. An 
express decisk n alone could create tbe bar by 
way of res judicata. The principlo of constructive 
res judicata , would not prevent this objection 
from being raised. It essentially relates to and 

affocts the jurisdiction of the Court. 

[50] Order 21, R. 2 has also been the subject- 
matter of discussicn during tho course of the 
argument. The legal representatives of the judg¬ 
ment-debtors pleaded that the decree stood ad¬ 
justed by an agreement under which a certain 
sum was to be paid by them within a month of 
the date of the settlement and that on payment 
of that sum the decree was to stand satisfied. The 
decree holder was insisting on executing the 
entire decreo G9 it stood. The alleged adjustment 
was ignored by him. The learned Subordinate 
Judge did not give aDy decision on this point as 
he found that the decree itself was a nullity. 
During the course of tho argument in this Court 
this plea on the part of the judgment debtors was 
noticed and the case was remanded to the execu¬ 
ting Court for a finding whether an adjustment 
otherwise valid and ca^ablo of certification under 
O. 21, R. 2 had been proved. The learned Judge 
has found that such an adjustment was made. 
The decree holder, who had contested the plea of 
adju fluent in the executing Court, did not concede 
it even in his grounds of appeal. But when the 
case was remanded for inquiry into the matter, it 
was conceded on his behalf in tho Court below 
that there was an adjustment as pleaded by tho 
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judgment-debtors. The question now is whether 
the Court had any jurisdiction to certify this 
adjustment under O. 21, R. 2. The provisions con¬ 
tained in O. 21, R. 2 can apply only if there is a 
decree under which money is payable and is paid 
out of Court or the decree is otherwise adjusted 
in whole or in part. A decree must exist before 
O. 21 , R. 2 could be applied. An executing Court 
has to exeroise jurisdiction if it certifies adjust¬ 
ment or otherwise takes notice of it. That juris¬ 
diction would not be there if there is no decree in 
existence. The provisions of this rule also are not 
of any avail to the decree-holder. It is also a 
question whether he could be permitted to rely on 
this adjustment when he did not accept the posi¬ 
tion in his grounds of appeal to this Court and 
insisted on being allowed to execute the entire 
dtoree. 

[bil For reasons given above this appeal must 
fail and ought to be dismissed. I would, however, 
leave the parties to bear their own costs through¬ 
out. 

[ 52 ] Deka J. — This is an appeal that arises 
out of an order passed by the learned Subordinate 
Judge, L. A. D. on 29-11-1948 in Title Execution 
case No. 8 of 1947 upholding the objection raised 
on behalf of Mt. Puspabala Chaudhury and ano¬ 
ther and dismissing the petition for execution 
filed by Ajoy Kumar Mukhopadhya. 

[ 53 ] The matter was heard by a Division Bench 
consisting of the Hon’ble the Chief Justice and 
Hon'ble Bam Labhaya J. who differed on certain 
essential points raised in the appeal and the matter 
has come up to me under cl. SG, Letters Patent of 
the High Court of Judicature at Fort William, 
which applies to the Assam High Court as well, 
for a decision on the points of divergence between 
tho two Hon’ble Judges. 

[511 There was a fresh point raised before me 
in support of the order of dismissal of the execu¬ 
tion proceeding but that was not raised before the 
Division Bench when the appeal was heard. That 
point relates to the maintenancs of the appli¬ 
cation for execution in the absence of notice under 
O. 21 R. 16, Civil P. C. on the transferor and the 
judgment-debtor by Ajoy Kumar Mukhopadhya 
who is a transferee or assignee of the decree from 
the original decree-holder. That point, however, 
not having been raised earlier, I am not called 
upon to deoide that point and give any deci¬ 
sion on it. 

[ 55 ] The facts admitted by both parties are as 
follows: One Dhirendra Mukherjee obtained the 
preliminary decree against Bbagaban Chaudhury 
in a suit for accounts in the Subordinate Judge's 
Court at Alipore. The date of the preliminary 
decree is not known. Bbagaban Chaudhury died 
on 24-1-1945 and a final decree in the suit for 
accounts was passed by tbe Alipore Court on 
27 - 3-1945 that is, after the death of the defendant 
and his heirs were not made parties thereto. No 
execution proceeding was started in Alipore Court 


but an application for execution was made and 
the same was transferred from Alipore to tho 
Subordinate Judge’s Court, L. A. D. at Gauhati 
at the instance of the original decree-holder. The 
Subordinate Judge’s Court at Gauhati registered 
it as Execution case No. 6 (t) of 1946 of the said 
Court. It was eventually struck off for non-pro¬ 
secution. Subsequently Execution case No. 14 of 
1946 of the Subordinate Judge’s Court was started 
by Ajoy Mukhopadhya as an assignee from the 
original decree-holder and that proceeding was 
struck off as he produced no evidence of assign¬ 
ment of the decree in his favour as alleged by 
him. Thereafter Ajoy Mukhopadhya started the 
present Execution Case (in Ex. case No. 8 of 1947) 
in the Subordinate Judge’s Court at Gauhati and 
had notices issued on the heirs of Bhagaban 
Chaudhury who had been shown as dead in all 
the execution proceedings. 

[56] The heirs of Bhagaban Chaudhury who are 
the respondents in this appeal at first raised 
the plea that there was an adjustment of the 
decree between tbe decree-holder and themselves 
and secondly that the decree was not binding 
upon them as the final decree was passed in the 
absence of their husband who was already dead 
and they not having been brought on the reoord. 

[57] The learned Subordinate Judge found in 
favour of the objectors or the heirs of the original 
judgment debtor and held that the final decree 
was ineffective or void and could not be executed 
and he rejected the prayer for execution of the 
decree. An appeal was filed against this order 
dated 29-11-1948 to this Court whereupon the 
Division Bench sent the case back for remand 
and an enquiry as to whether there was an ad¬ 
justment and tbe learned Subordinate Judge 
forwarded bis finding namely that it has been 
admitted by the assignee of the original deoree 
that there was such an adjustment. 

[ 58 ] The matter having come up for a fresh 
hearing after the receipt of the finding of the 
Subordinate Judge on the point of adjustment of 
the decree, Ram Labhaya J. held that the final 
decree obtained in the absence of the original de¬ 
fendant and without making his legal heirs party, 
was a void decree and the transferee executing 
Court had jurisdiction to go into the point as to 
whether the final decree was passed after the 
death of the defendant and if the deoree had been 
passed when tbe defendant was dead it could 
refuse to exeoute tbe decree on the basis that it 
was a void decree. 

[69] The Hon'ble the Chief Justice on the 
o*her hand bolds the view (l) that the final decree 
obtained after tbe death of the defendant in a suit 
for accounts without making his heirs party was 
not a void decree but was only voidable and (21 
that tbe executing Court and more so the trans¬ 
feree executing Court had no jurisdiction to go 
into the matter and examine for itself as to w s- 
ther the decree was valid or not. In other words 
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it oould not go behind the deoree as it appeared 
from the decree-sheet. 

[60] I am, therefore, called upon to give my 
opinion on the above two points on which the 
two Hon’ble Judges have differed. I find that 
the judicial opinion is divided on the first point, 
viz., as to whether a final decree passed after 
the death of the defendant without making his 
heirs party is void or is only voidable. All the 
Courts are unanimous in holding that the decree 
passed after the death of the defendant without 
making his heirs parties is void unless covered by 
O. 22, R. 6, Civil P. 0., and the difference is con¬ 
fined only to the point as to whether the final 
deoree would be void because of the death of the 
defendant when the preliminary decree was 
passed against him when he was alive. 

[61] The Calcutta view is relying mainly on 
the decision of the Privy Council in “ Lachmi 
Narain v. Balmakund, 61 Ind. App. 321, that 
such a decree was voidable and not void and 
that is the view that has been accepted by the 
Hon’ble the Chief Justice- But, on the other band, 
Ram Labhaya J. has relied on the Patna F. B. 
case reported in Jangli Lall v. Laddu Ram, 
A. I. R. (6) 1919 Pat. 430 that the decree in such 
a case is not only voidable but absolutely void 
and this view is sought to be supported by the 
case reported in Radha Prasad v. Lai Sahab 
Rai, 17 ind. App. 160 (P.c.) where it was held that 

“ an operative deoree obtained after the death of a 
defendant by which the extent and quality of bis liabi¬ 
lity, already declared in general terms, are for the first 
time ascertained, cannot bind the representatives of the 
deceased, unless they were made parties to the suit in 
which it was pronounced.” 

[62] In my view also, following the Privy 
Council case reported in Radha Prasad v. Lai 
Sahab Rai, 17 Ind. App. 150 P. C. and other judi¬ 
cial pronouncements,—the final decree obtained 
after the death of the defendant when a preli¬ 
minary decree wa3 obtained against the defendant 
when ho was alive is not binding upon the heirs 
of the defendant unless they were made parties 
at the time when the deoree was pronounced. 

[63] But this is a matter whioh the executing 
Court cannot go into. I hold in agreement with 
the view expressed by the Allahabad High Court 
lin " Mahabir Singh v. Narain Tewari, A. I. R. 
(18) 1931 ALL. 490 (P. B.) that whether the deoree 
is effective or not due to the death of the defen¬ 
dant is not a matter which the executing Court 
can decide,—the dispute involved not being with¬ 
in the 80 ope of 9. 47, Civil P. O., whether it be 
the executing Court whioh passed the decree or 
a transferee Court as in this case. 

[64] It has been held therein as follows : 

“ The question as to whether the decree Is a nullity 
or not is not a question relating to execution or satisfac¬ 
tion of tho decree. It goes to the very root of the decree 
and is a matter which the executing Court cannot decide, 
the dispute involved not being within the scope of 
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[65] I must, therefore, uphold the second con¬ 
tention of the appellant, that is, regarding the 
competence of the executing Court to go into the 
validity of the decree in agreement with the 
Hon’ble the Chief Justice and direct that the 
matter should go to the executing Court and the 
objection to the execution on the ground that tbe 
final decree was void as passed in the absence of 
the original defendant should be held to be non- 
maintainable in the execution proceeding. Any 
deoision on the first point namely as to the deoree 
is void or voidable is nob, therefore, essential but 
I quote with approval the following lines from 
the judgment of Sulaiman Ag., 0. J. in Allahabad 
F. B. case reported in Mahabir Singh v. Narain 

Tewari, A. I. R. (18) 1931 ALL. 490 at p. 496: 

*• It has been held in numerous oases 'that where the 
decree is Bought to be challenged on the ground of its 
invalidity,—the proper remedy is by a separate suit. ” 

[66] I express no opinion as to whether the 
execution proceeding is liable to be struck off for 
non-service of notice as contemplated under o. ai, 
R. 15, Civil P. 0., as that point was nob taken 
before the Division Benoh when the appeal was 
first argued and my deoision must be limited as 
I have already stated only to the points of 
difference between the two presiding Judges of 
this Court. The judgment-debtors if they so 
choose, will be eligible to raise this objection in 
the Court below. With these observations I allow 
the appeal and direct in accordance with the 
majority opinion of the Judges hearing this appeal 
that the matter be sent down to the executing 
Court for disposal according to law. The appeal 
is allowed with no order a3 to costs. 

R.G.D. Appeal allowed. 
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Thadani 0. J. 

Lem Sangma—Petitioner v. Gansing Sangma 
and others — Opposite Parties. 

Civil Revn. No 49 (H) of 1950, D/- 30-11-1950. 

Administration of Justice and Police in Garo Hills 
Rules, R. 33 — ‘Implements whereby the owner 
subsists’—Bullocks of trader. 

A trader cannot be said to subsist by the use of hia 
bullocka which ho uses as a means of transport for 
carrying his goods from place to place. In such a case 
they are a means of transport, and not a means of 
subsistence, and as such the bullocks are not exempt from 
attachment under R 33. [t'ara 3] 

P. K. Qiipta — for Petitioner, 

Order. — This is a revision application under 
R. 35 of the rules framed for the Administration 
of Justice and Police in the Garo Hills arising 
out of an order orally made in execution of a 
deoree passed by the Laskar in the sum of Rs. 300 
as compensation for the loss of a boat belonging 
to the decree holder. No appeal or revision was 
preferred against tbe judgment and decree of the 
Laskar. Upon an oral application for execution 
of the decree made to the Laskar, tho Laskar 
attached 3 bullocks. These bullocks were sold foe 
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a sum of Rs. 300. Ifc is against the order of exe¬ 
cution of the decree by attachment and sale of the 
bullooks that Mr. Gupta has come in revision 
under S. 35 of the Rules framed for the adminis¬ 
tration of Justice and Police in the Garo Hills. 

[ 2 ] His first contention is that the bullocks were 
not liable to attachment and he has referred me 
to R. 33 of the said rules for the administration of 
justice in the Garo Hills. Rule 33, among other 
things which are exempted from attachment, 
refers to "implements whereby the owner sub¬ 
sists”, and Mr. Gupta contends that the bullocks 
attached in this case wore implements where¬ 
by the judgment-debtor subsisted. Ho has frankly 
statod that there ia nothing on the record to sRow 
that the petitioner was an agriculturist, in all 
probability he was a trader. 

[3] The question for my determination is whe¬ 
ther a person who is not an agriculturist can be 
regarded as subsisting by the use of his bullocks 
tor the purposes of his trade and thereby succeed 
in invoking the aid of R. 33 in the matter of ex- 
tempting the bullocks from attachment and sale. 
•In my opinion, a trader cannot be said to subsist 
by the use of his bullocks which he uses as a 
means of transport for carrying his goods from 
place to place. The bullocks in such a case are a 
means of transport, and not a means of subsist¬ 
ence. For instance, if a trader uses a truck as a 
(means of transport for his goods, it cannot bo said 
jthat the trader lives by the truck; he lives by the 
sale of the goods which he carries on the truck. 
I am, therefore, unable to accept the contention 
of the petitioner that as a trader he is entitled to 
have his bullocks which he uses as a means of 
transport exempted from attachment under R. 33. 

[id Mr. Gupta then raised the contention that 
in this case one of the parties was a relation of 
the Laskar who tried the suit and, under the 
rules he was not competent to do so. Here again 
Mr. Gupta was unable to show from the record 
that it has been established that any of the parties 
to the suit was a relation of the Laskar. 

[ 5 ] The only two objections raised before me 
having failed, the revision application is dismissed 
with no order as to costs. 

D.R.R. Revision disallowed. 

A. I. R (39) 1952 Assam 63 [C . N. 3G.] 
Thadani C. J. and Ram Labhaya J. 

1Ramswarup Aganualla—Complainant v. The 
State. 

Criminal Ref No. 10 of 10*0. D/ 20 12 1950. 

Cr'minal P C (1898). S. 195(1) (a) - Of<ence under 
S. 188, Penal Code - Cognizance of without written 
conn la nt by public servant — Trial whether legal — 
Penal Code (1 -CO), S 188. 

Tlio provisions of S 195 (1) (a) Criminal P C.. con¬ 
tain an absolute prohibition aenin-t oogniz»nco being 
taken by any Court o' any offenc' 1 punishable under 
8s 172 to IRS. Penal Code, except on the coni pi ait t in 
writing of the public servant concerned or some other 


public servant to whom he is subordinate. A Magistrate 
who has passed an order under 8. 144, Criminal P. C. 
cannot, therefore take the cognizance of an offence under 
8. 188, Penal Code, for the breach thereof, as he him¬ 
self is the public servant concerned who should file the 
written complaint about the offence. A trial by the 
Magistrate of such offence on a police report made to 
him is, therefore, without jurisdiction. [Para 3] 

Anno. Criminal P.C., S. 195, N. 3; Penal Code, S. 188, 
N. 5. 

Ram Labhaya J. —This case has been referred 
fco this Court for orders by the Sessions Judge, 
U. A. d. The facts leading to the reference are as 
follows: 

[ 2 ] Ramswarup Agarwalla was prosecuted under 
S. 188, Penal Code, for an alleged contravention 
of an order under S. 144, Criminal P. C. This 
order was passed by Mr. H. N. Deka, Sadar Sub- 
Divisional Officer, Dibrugarh. The proceedings 
against Ramswarup Agarwalla were initiated by 
a Police report in the Court of Me. Deka, whose 
order he was alleged to have disobeyed. He took 
cognizance of the case bub after issuing summons 
for his attendance, he transferred the case fco the 
Court of the Magistrate, let Class, Dibrugarh, 
who tried and found him guilty. Ramswarup 
Agarwalla was sentenced fco a fine of Rs. 40. He 
invoked the revisional jurisdiction of the learned 
Sessions Judge U. a. d. and assailed the validity 
of the order on the ground, amongst others, that 
the learned Magistrate had no jurisdiction as 
there was no proper complaint against him as 
required by the provisions contained in S. 195 (l), 
Criminal P. C. The learned Sessions Judge found 
the objection fco be valid and has sent the case up 
wifch the recommendation that the proceedings 
are without jurisdiction and should, therefore, be 
quashed. 

[ 3 ] We agree wifch the view of fche law taken by 
him and hold that fche provisions of S. 195 (l) (a), 
Criminal P. C., oonfeain an absolute prohibition 
against cognizance being taken by any Court of 
any offence punishable under Ss. 172 to 188, 
Penal Code, except on fche complaint in writing 
of the public servant concerned or some other 
public servant fco whom he is subordinate. Ifc is 
clear that fche public servant concerned or any 
other public servant fco whom he was subordinate 
did not put in any written complaint as required 
by law. In fact, the police report was presented 
to fche very officer who should have complained. 
The proceedings in these oiroumsfcanees were 
apparently without jurisdiction The Magistrate 
who heard the ciso could not take cognizance of 
fche alleged offence. The proceedings and fche con¬ 
viction, therefore, must be quashed. 

[4] The learned Sossions Judge has mentioned 
certain other grounds in support of the recom¬ 
mendation he has made. Ifc is not necessary to 
deal wifch those matters as the case can be dis¬ 
posed of on fche point dealt with above. 

r 5] The recommendation of fche learned Sessions 
Judge is accepted. The petition of revision is 
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allowed. The conviotion is quashed. The fine, if 
paid ehall be refunded. 

[6l Thadani C. J. —I agree. 

D,R,R. Revision allowed. 

A. I. R. (39) 1952 Assam 69 [G. N. 37.] 

(FULL BENCH) 

Thadani 0. J., Ram Labhaya 
and Deka JJ. 

Biswanath Rajanikanta Roy Choudhury , a 
registered Firm—Appellant v. Chunilal Ranai- 
lal Firm — Respondent. 

Second Appeal No. 65 of 1950, D/- 3121951. 

(a) Civil P. C. (1908), S. 100 — Question oi law. 

It is clearly an error of law if the first appellate Court 
reverses the judgment of the trial Couro without dis¬ 
believing the evidence on which the finding of the trial 
Court is based. [Para 5] 

Anno. Civil P. C., Ss. 100-101 N. 13, 19. 

(b) Houses and Rents — Assam Urban Areas Rent 
Control Act (III [3] oi 1946), S. 1 (3) proviso- Proviso 
is not delegated power to legislate — It is intra vires. 

A legislature has power to enact a law delegating a 
power or powers to an outside agenoy-power or powers 
other than the power to enact a law. All that the As-sam 
Urban Areas Rent Control Act of 19-16 dceB is to confer 
by the proviso to 8. 1 (3). power upon the Provincial 
Government merely to extend the operation of the Act 
beyond a year. Such a power cannot be regarded as de¬ 
legated power to legislate; it i3 a power subsidiary to the 
enforcement of the Act which has been duly enacted by 
the legislature. The proviso is therefoe intra vires; A.I.R. 
(38) 1951 8. C. 332, Relied on] A. I. R. (36) 1949 F. C. 
175; A. I. R. (31) 1917 F. C. 38; A. I. R. (38) 1951 Orissa 
105, Distinguished ; (Correctness of A. I. R. (36) 1919 
F. C. 175 held doubted iu A. I. R. (38) 1951 S. C. 332). 

[ParaB 9, 12] 

S. Lahirv, S. K. Ghcse and ' P. N. Roy — for 
Appellant ; F'. Ali Ahmed, Advocate General ; B.C, Barua 
and K. C. Goswami — for Respondent . 

Caies referred to’ — 

(Arranged in order oi Courts, and in the Courts chro¬ 
nologically. List of foreign oases referred to comes after 
the Indian Cases). 

(’48) 52 Cal. \V. N. F. R. 25 : (A.I.R. (34) 1947 F. C. 38: 

48 Ori. L. J. 88G). [Pr. 6] 

(’49) A. I. R. (36) 1949 F. C. 175: (50 Cri. L J. 897). 

(Prs. 6, 7, 8, 9, 13] 
(’51) In re Article 143, Constitution of India & Delhi 
Laws Act (1912) etc. *. (A. I. R. (3S) 1951 8 0. 332) 

[Prs. 11, 13' 

(’49) 53 Cal. W. N. 728. [Pr O' 

(’51) A I. R. (38) 1951 Orissa 105 : (16 Cut. L. T. 249 
F. B.). [Pr. 6] 

Thadani C. J* —This is a second appeal from 
the judgment and decree of the learned Sub¬ 
ordinate Judge, Gauhati, dated 3 5 50, by which 
he set aside the judgment and decree of the trial 
Court which had decreed the pill, appellant’s suit 
for ejectment with coats. 

[2] Theplff. Biewanath Rajanikanta Roy Chou¬ 
dhury (a firm) brought a suit to evict the defen¬ 
dant firm called Chunilal Kanailal, ailegiug among 
other things that'they required the premises bona 
fide for their own use and occupation. The defen¬ 
dants in their written statement denied that tho 
plaintiffs required the premises in suit, a godown, 
bona fide for their own use and occupation. 


[3] Upon the pleadings, the trial Court framed 
the following issues : 

“1. Has this Court jurisdiction to try this suit ? 

2. Was there any valid notice for ejectment ? 

3. What amount is due to the plff. on account of rent? 

4. Are the defendants liable to be evicted as claimed 

by the plaintiffs ? , 

5. To what relief, if any, are the parties entitled ? 

[ 4 ] As a resulb of its finding on the fourth issue, 
the trial Court decreed the plaintiff’s suit for 
ejectment with costs. The trial Court came to the 
conclusion that the plaintiff's required the pre¬ 
mises bona fide for their own use and occupation 
on the evidence of tho plaintiffs and their witnes¬ 
ses who deposed that the plffs. who are commis¬ 
sion agents required the premises in suit for their 
own business purposes. The learned trial Judgo 
points out that as against this evidence led by the 
plaintiffs there was the solitary statement or 
defendant 1 who alleged that the plaintiffs wanted 
to increase the rent for the premises and that 
they did nob require the premises bona fido for 
their own uso. The learned trial Judge referred 
to the evidence of Bamkumar Gupta P. W. 5, who 
had sent 12 wagon loads of goods to the plffs. for 
sale by them on commission, but on account of 
the shortage of space tho goods had to be given to 
other merchants. The learned trial Judge rightly 
came to the conclusion that this diversion must 
have caused less to the plffs. which could have 
been avoided if the plffs. had bad the use of their 
own godown. 

[5] The lower appellate Court, while disagree¬ 
ing with the conclusion of the trial Court that 
the plffs. required the premises bona tide for their 
own uso. stated that the plffs. have 3 gedowns; 
godown No. 3 alone was in the occupation of the 
defendants, tho plaintiffs were unable to say how 
godown No. 1 wa3 being used. But tho learned ap- 
pc-llate Judge has nob referred to tho evidence of 
P. W. 1 who had stated that it wa3 Icing used as 
tho plaintiffs’ Gadi Ghar. This statement, has dog 
been disbelieved by tho lower appc-llito Court. 
Ail that tho lower appellate Court has stated is 
this : 

“A pill, has to satisfy the Court that he honestly wants 
the bouse (or his own use. The principle underlj ing is 
that the tenant in possession is not to be evicted to make 
room for another even at higher rent. Here tire defen¬ 
dants allege that plaintiffs demanded higher rent, but 
that does not appear to be unreasonable inasmuch as 
thero has been general rise in the cost everywhere. That 
is, however a matter between tho parties and does uot 
call for any decision in this suit. From the meie {.nega¬ 
tion it i3 difficult to believe that plffs.’ requirement is 
bona fide." 

The learned appellate Judge has also not dis¬ 
believed tho evidenco of P. w. 5 who ha3 stated 
that the plaintift ’3 bad to incur loss on account of 
their inability to store his gcods for want of 
space. The trial Court aoepbed the evidence and 
the lower appellate Court has not said that- it dis¬ 
believed this evidenco. It is clearly an error of law 
if the first appellate Court reverses the judgment 
of tho trial Court without disbelieving the t-ri 
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dence on whioh the finding of the trial Court is 
based. All that the lower appellate Court has 
said is that because the plaintiffs have another 
godown, the allegation of the plaintiffs that they 
require the godown in suit bona fide for their own 
use, is weak. The learned Judge has, however, 
failed to appreciate that the plaintiffs must have 
somo premises to use it as their Gadi Ghar, and 
godown No.l, according to the evidence of the plain¬ 
tiffs’ witness, was used by the plaintiffs as a Gadi 
Ghir. Oa the evidence which has not been di 3 - 
believed by the lower appellate Court, it seem 3 to 
us that the only valid judgment which the lower 
appellate Court could pronounce on the issue of 
bona fide requirement was one of affirmance and 
not reversal. 

[6] Mr. Lahiri for.the appellant also raised the 
question of the constitutional validity of the pro- 
viso to s. 1 (3) of the Assam Urban Areas Rent 
Control Act, 1946 and contended that the proviso 
being a piece of delegated legislation was ultra 
vires the state legislature and the Constitution of 
India and had therefore ceased to be in operation 
at a time, when the decree in the suit was passed 
by the trial Court. In support of his contention 
Mr. Lahiri relied upon the judgment of the 
federal Court in Jatindranath Gupta v. Pro - 
v } nc J e °t Bihar, A. I. B. (3(5) 1949 p. c. 175 and 

Bada* Bose v. The Chief Secretary , Government 
of West Bengal, 58 cal. w. N. 728 and two other 
cases reported in J . K . Gas Plant Manufactur¬ 
ing Go., Bavnpur Ltd. v. Emperor , 52 Cal. w. N. 
F * 11 25 and Krishna Chandra v. Sushila Mitra, 
A.I.R. (38) 1951 Orissa 105 (F.B.). In Jatindranath 
Gupta s case, the proviso to s 1 (a) of Bihar Main, 
tenance of Public Order Act, 1917 (\ r [ 5 ] of 1947 ) 
was in question. 

[7] The proviso was in these terms : 

* r0 '} flefl the Provincial Government may, by 

noDinoation, on a resolution passed by the Bibar Legisla- 
live Assembly and agreed to by the Bihar Legislative 
Council, direct that this Act ehal] remain in (orco for a 
* uciber period of cue year with such modifications, if any, 
as may be specified in the notification. 11 

The majority decision in Jatindranath's case , 
(a. i. R. i3G) 19-49 f. o. 175) was that the proviso 
was ultra vires. Relying upon the observations 
ot their Lordships of the Federal Court in that 
case, Mr. Lahiri invited us to declare ultra vires 
tbo proviso to s. 3 of the Assam Urban Areas 
Rent Control Act, 1940 . 
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M (Thadani C. J.) A. j. r. 

[9] In expressing their opinion in regard to 
the points raised by the speoial reference, their 
Lordships of the Supreme Court had occasion to 
consider exhaustively the question of delegated 
legislation and the principles enunciated by their 
Lordships in their judgment, in my humble view, 
seem to doubt the correctness of the decision ofl 
the Federal Court in Jatindranath y. Province] 
Bihar, A. i. r. (36) 1949 f. o. 175. Moreover, 
the Federal Court in Jatindranath Gupta's case 
had before it for consideration the proviso to S. l 
(3) of the Bihar Maintenance of Public Order Act 
of 1947. The Federal Court declined to deal with 
that proviso in parts, namely, (l) that which 
dealt with the extension of the Aot for a further 
period of one year, ( 2 ) that whioh permitted suoh 
modifications, if any, as may be specified in the 
notification. The question of modifications in the 
proviso before us does not arise. 

[lOj It would appear from the judgment of 
their Lordships of the Supreme Court in the 
reference made under Art. 143, Constitution of 
India that the Advooate-General of Bihar bad 
apparently conceded that the proviso contained 
in S. l (3), Bihar Maintenance of Public Order 
Act of 1947, namely, ‘'such modifications, if any, 
as may be specified in the notification” was 
ultra vires the State Legislature. It may well be 
that, as their Lordships of the Federal Court 
declined to split the proviso in the Bihar Act and 
that the concession made by the Advooate General 
of Bihar was regarded as sufficient for the pur- 
poses of declaring the whole of the proviso in the 
Bihar Act as ultra vires. 

[11] Their Lordships of the Supreme Court in 
their answer to the reference made under Art. 143, 
Constitution of India have referred to the princi¬ 
ples which have guided them in disposing of the 
reference. Patanjali Sastri J., (now Ag. C. J.,) has 
referred to the principle laid down in a passage 
from an American authority—a principle which 
wag adopted by the Advocate-General of India. 
The principle ia in these terms : 

“The true distinction i3 between the delegation of 
power to make the law, which necessarily involves a 
discretion as to what it- shall be, and conferring autbo- 
rity or discretion as <o its cxeoution, to be exercised 
under and in pursuance of the law. The first cannot be 
done, to the latter no valid objection can be made.” 

[ 12 ] The preamble to the Assam Urban Areas 
Rent Control Act of 1946, whioh indicates the 


l‘8l Apparently the decision of the Federal 
CWirt in Jatindranath v. Province of Bihar , 
a i R. (36) 1949 F. c. 175), created somo difficulty, 
which resulted in the President of India making 
a special reference under Art. 143, Constitution 
of India for the opinion of the Supreme Court* on 
the points stated in the special reference. The 
reason for the reference was stated to be the deci¬ 
sion of the Federal Court of India in Jatindranath 
v . Province of Bihar, A. I. R. (36) 1949 F. c. 175. 

♦Reported in A. I. II. (38) 1951 S. C. 332—Ed. 


policy of the legislature ig in these terms : 

“Whereas it is expedient to restrict temporarily the 
increase of rents of houses situated within the limits of 
urban areas in Assam and whereas the previous sanction 
of the Governor under 8. 299 (3), Government of India 
Aot, 1935, has been obtained to introduce this Bill; it is 
hereby enacted as follows : ” 

In pursuance of the policy to restrict temporarily 
the increase of rent of houses, the Assam Legis¬ 
lature proceeded to enact the Assam Urban Areas 
Rent Control Act of 1946 within the limits of the 
then Government of India Act, 1935. As I under¬ 
stand the judgment of the Supreme Court In re 
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Art. 143 , Constitution of India , and Delhi Laws 
Act (1912) eto., A. I. B. (38) 1951 S. G. 832, it means 

fchis,_A legislature has power to enact a law dele- 

gating a power or powers to an outside agency 
power or powers other than the power to enact 
a law. In the present case, all that the Assam 
Urban Areas Kent .Control Act of 1946 does is 
to confer by the proviso to S. 1 (3), power upon 
the Provincial Government merely to extend the 

I operation of the Act beyond a year. In my 
opinion, such a power cannot be regarded as 
delegated power to legislate; it is a power sub¬ 
sidiary to the enforcement of the Act whioh ha3 
ibeen duly enacted by the legislature. 

[131 It is true that the High Courts of Calcutta 
and Orissa have interpreted the observations of 
Kania C. J. in the case of Jatindranath v. Pro- 
mnce of Bihar , A. I. R. (36) 1949 P. O. 175 on the 
first part of the proviso to S. 1 (3), Bihar Main¬ 
tenance of Public Order Act of 1946, as meaning 
that the proviso amounts to delegated legislation. 
But the High Courts of Calcutta and Orissa took 
that view before the judgment of the Supreme 
Court was given in the reference made under 
Art. 143 of the Constitution of India, A. I. R. (38) 
1951 S. C. 332. In my opinion the proviso to S. 1 (3), 
Assam Urban Areas Kent Control Act is not a 
piece of delegated legislation and is, therefore, 
fntra vires. It was not disputed by Mr. Lahiii 
that the operation of the Assam Urban Areas 
Rent Control Aot of 1946 was extended in accord- 
ance with S. 1 (3), and that the extension wa3 in 
force at a time when the trial Court gave its 
decision in the case. The issue as to bona fide 
requirement was, therefore, properly dealt with 
under the appropriate section of the Assam Urban 
Areas Rent Control Aot of 1946, as extended. 

[I4l The result, in view of our judgment that 
the premises were bona fide required by the plain¬ 
tiffs for their own occupation, is that the appeal 
is allowed with costs. The judgment and decree 
of the lower appellate Court is set aside and that 
of the trial Court is restored with costs throughout. 

[15] Deka J—I agree. 

[161 Ram Labhaya J.—I agree to the order 
\Droposed by my Lord the Chief Justice. I wish 
to add a few words on the important question 
whether the authority contained in Act III [3] of 
1946 permitting Government of Assam to oxtend 
Act III [3] of 1946 up to a maximum period of 
2 years amounted to such delegation of legisla¬ 
tive power which was not within its competence 
and as such the subsequent extensions of the 
operation of the Act for another two years in 
succession were void and invalid. 

[ 17 ] The question that arises in this case is 
extremely narrow in it3 soope. The legislature 
enacted the law. It laid down the policy and the 
principle and provided for necessary rules of con¬ 
duct in relation to the subject-matter of legisla¬ 
tion. The legislation was limited in duration to 
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one year. It was necessitated by an extraordi¬ 
nary situation : the circumstances were unusual. 
The executive Government was given the autho¬ 
rity to extend the operation of the Act to any 

period up to two years if the conditions which 
created the need for the legislation continued to 
exist. No legislative funotion was left to execu¬ 
tive. All that was left to the executive Govern¬ 
ment was to determine whether continuance of 
the unusual conditions justified further extension 
of the duration of the Act within the limits set 


by the legislature. # _ . 

[ 18 ] The Supreme Court of India has consi¬ 
dered the question of the delegation of legislative 
powers in all its bearings in A. I. R. (38) 1951 S. O. 

332 The question arose out of a reference made 

by the President of India. The reference raised the 
question whether S. 7 of Delhi Laws Act and 
S. 2, Ajmere-Merwara (Extension of Laws) Act 
and S. 2, Part O States (Laws) Act were ultra 
vires the legislature. The existing case law bear¬ 
ing on the point has been considered exhaus¬ 
tively. The question has also been examined 
from the view point of constitutional theoiy. 
Two propositions on which all the learned Judges 

were agreed may be stated as follows . t 

( 1 ) A legislature not so absolutely sovereign as 
the British Parliament invested with authority 
bo make law on defined subjects under a writ¬ 
ten constitution, must normally discharge its 
primary legislative function itself and not through 
others. It must not abdicate or efface itself. It 
has no pDwer to create a parallel legislature 

with concurrent jurisdiction. .... t 

(2) A legislature, as part of its legislative func¬ 
tions, can confer power to make rules and regula¬ 
tions for carrying the enactment into operation 
and it has power to lay down the policy and 
principles providing the rule of conduct and it 
may further provide that on certain date or 
facts being found and ascertained by an execu¬ 
tive authority, the operation o£ the Act may be 
extended to certain areas, or may do brought into 

• . • iii \ - — - — H n>« ami Ka /4 a a 




conditional legislation. . . 

[ 19 ] Thera is a difference of opinion on the 

question as to whether delegation of legislative 
authority beyond the limits laid down in propo¬ 
sition (2) above can be authorised by the legisla¬ 
ture. According to Fazl Ali J., there are on y 
two checks in this country on the power of legis¬ 
lature to delegate, fchis being its good sense and 
the principle that it should not cross the line 
beyond which delegation amounts to abdication 
and self-effacement. While according to the view 
of the learned Chief Justice, the true test in res¬ 
pect of abdication or effacement ought to oe 
whether in conferring the power to the delegate 
the legislature, in the words used to comer the 
power, retained its control, or whether the deci¬ 
sion of the delegate derives sanction from the 
act of the delegate or has it got the sanction 
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from what the legislature has enacted and decided? 
According to this view, the true test of efface- 
ment is not that the authority which confers the 
power on the subordinate body should not be 
able to withdraw the power. Besides, abdication 
need not necessarily amount to a complete 
effacement; id may be partial or complete. 

[20] The case before us presents no difficulty 
as in this case, delegation of legislative authority 
if any which is within the limits which are 
reoognised were by the minority view. The 
minority view as expressed by the learned Chief 
Justice of the Supreme Court is to the following 
effect:‘When in respect of a subject in the 
legislative list, the legislature says that it shall 
not legislate on that subject but would leave it 
to somebody else to legislate on it, it should 
amount to abdication or ell’acement. If full 
powers to do anything and everything which 
the legislature can do are conferred on the sub¬ 
ordinate authority, although the legislature has 
power to control the action of the subordinate 


The executive authority was not given any power 
to modify the provisions of the Act. It could 
merely extend the duration of the Act for a fixed 
duration in the manner laid down in the proviso. 
This is perfectly legitimate according to all 
shades of opinion expressed in the latest decision 
from the Supreme Court. The proviso therefore, 
was _ not ultra vires the legislature and the noti¬ 
fications which were issued by the executive 
Government were perfectly valid and binding. In 
this view of the matter, the Courts below were 
justified in considering the question whether the 
plaintiff bona fide required the godown for his 
own use. 

B.G.D. Appeal allowed. 

A. I. R. (39) 1952 Assam 72 [C. N. 38.] 
Thadani C. J. and Ram Labhaya J. 

Barada Kanta Sarma — Petitioner v. Mt. 

Sarada Sundari Devi and another — Opposite 
Party. 


authority, by recalling such power or by repeal¬ 
ing tho Acts passed by tho subordinate authority, 
the power conferred by the instrument amounts 
to au abdication or effacement of the legislature 
conferring such power.’ The power of delogation 
in toe sense of the legislature conferring power, 
on either tho executive Government or aoother 
authority, to lay down the policy underlying a 
ru*e of conduct” is not permitted. But even 
according to this view, a legislature can confer 
power to make riles and regulations for carrying 
tho enactment into operation and effect. It has 
al30 the power to provide that on certain data 
or facts being found and ascertained by an exe¬ 
cutive authority, the operation of the Act may 
be extended to certain areas or may be brought 
into force on such determination. When the 
legislature adopts such a course, it is said to 
legislate conditionally. Even if the proposition 
laid down in this view which is most favourable 
to tho offect is applied, there cannot bo any man¬ 
ner of doubt that the proviso to 9. 3 , Assam 
Rent Control Act of 194G, falls within the limits 
within which legislature may legitimately dele¬ 
gate it3 authority. Here tho legislature framed 
the entire Act. It fully discharged its legisla- 
tive function. It laid down the policy and the 
principles and providod for the necessary rules 
of conduct. All that it> left to tho esooutive autho¬ 
rity was to extend the operation of tho Act up 
to a certain period if it thought necessary. The 
continuance of the legislative measure beyond 
tho duration fixed in the Act itself was left to 
the deter ruination of the executive if it found 
that tho existing conditions justified the continu¬ 
ance of tho Act for any extended period. Accord¬ 
ing to the majority view, it may be safely said 
that by enacting tho proviso to 3. 3, the legisla¬ 
ture did not abdicate its functions nor did it efface 
itself. No parallel legislature has been created. 



Civil Revn. No. 37 of 1950, D/- 11 8-1950. 

. Civ ff P- C. (1908), S. 115 (c) — “ With material 
irregularity ”~TransIer of suit. 

When the District Jud< o had jurisdiction to order a 
transfer of a suit under S. 24 the omission to pass a. 
formal order withdrawing the suit from tho file of the 
Court in which the suit was instituted does not amount to 
a material irregularity within the meaning of B. 115 (c). 

[Para 3] 

Anno. C. P. C., S. 115, N. 12. 

J. N. Borah and Bisweswar Sannah —for Petitioner ; 
R. E. Goswau.i — for Opposite Party (No. 1). 

Thadani C. J.—This is a revision application 
under the provisions of s. 115, Civil P. G, direct¬ 
ed against an order of the learned District Judge, 
L. A. D., dated 10 2 1950, by which he ordered 
Suit No. 71 of 1949 instituted by Barada Kanta 
Sarmab in the Court of the Munsilf at Gaubati, 
to be transferred to the file of the Subordinate 
Judge, Dhubri, for disposal, under the provisions 
of S. 24, Civil P. C. 

[ 2 ] Mr. Borah for tho petitioner contended that 
the order of transfer passed by the learned Judge 
is in contravention of the terms of S3. 22 and 24, 
Civil P. C. Section 22 has no application to the 
facts of thi3 case. Suit No. 23 of 1948 was brought 
by Mt. Sarada Sundari Devi and Golok Chandra 
Chakravorty in the Court of the Suboidinate 
Judge of Dhubri for the recovery of a sum of 
R9. 1,213 on a hand-note against Barada Kanta 
Sarma. On 13 12 1948, the suit was decreed ex 
parte, and an application for setting aside the 
decree is still pending. Meanwhile, the applicant 
filed a suit, being suit No. 71 of 1949, against 
Mb. Sarada Sundari Devi and Golok Chandra 
Chakravorty for the recovery of a sum of Rs. 1,190. 
It is not disputed that the facts, which gave rise 
to a cause of action in Suit No. 71 of 1949 instituted 
at the Court of the Munsiff of Gauhabi are also 
the facts involved in the suit instituted by Mt. 
Sarada Sundari Devi and Go’-'k Chandra Chak¬ 
ra vorty in the Court of the Subordinate Judge 
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of Dhubri. The learned Judge wag, therefore, 
justified in ordering the transfer of Suit No. 7 1/49 
to the file of the Subordinate Judge of Dhubri 
who is trying Suit No. 23/48. 

[3] Mr. Borah, however, contends that before 
the learned Judge could transfer the Suit (no. 71/ 
49), he had to withdraw it from the file of the 
Munsiff of Gauhati. It is true that the learned 
Distriot Judge has not passed a formal order 
withdrawing the suit from the file of the Munsiff 
of Gauhati, but it is clear that he had jurisdic¬ 
tion to order a transfer. The omission to pass 
a formal order withdrawing the suit from the 
file of the Munsiff of Gauhati does not amount 
to a material irregularity within the meaning of 
ol. (c) of s. 115, Civil P. C. 

[4] We, therefore, decline to interfere in the 
revision application, which is dismissed with 
costs. 

[5] Ram Labhaya J_I agree. 

D.U, Revision dismissed. 

A I. R. (39) 1932 Assam 73 [ C . N. 39.] 

Ram Labhaya J. 

Ganesh Bahadur—Petitioner v. The State. 

Criminal Revn. No. 9S of 1950, D/- 30 11-1950. 

Arms Act (1873), Ss. 29, 19 (f)—Prosecution for 
offence under 3. 19 (J) — Sanction under S.29 obtained 
after institution of proceedings—Validity of trial. 

Requisite sauotion under S. 29 is a condition precedent 
for the institution of a proceeding in respect of au 
offence under 8. 19 (f), Arraa Act. Proceeding inntituted 
without such sanction ia null and void. A sanction ob¬ 
tained after the institution of the proceedings under 
8. 19 (f) cannot therefore validate the proceedings with 
retrospective effect. A. I. R. (32) 1945 F. C. 16 and A.I R. 
(33) 1946 Pat. 160, Rel. on. [Para 6] 

Anno. Arms Act, 8. 29 N. 1, Pt. 1. 

P. Chuudhuri—for Petitioner ; R. K. Goswami, Govt. 
Advocate (Jr.)~ for the State. 

Cases referred to: — 

(’45) A. I. R. (32) 1945 F. G. 16: (46 Uri. L. J. 510) 

[Prs. 4, 5.] 

(’46) A. I. R. (33) 1946 Pat. ICO: (47 Cri. L. J. 927) 

[Prs. 4, 5] 

(’50) A. I. R. (37) 1950 Pat. 243; (51 Cri. L. J. 977.) 

[Pr.4] 

Order. — Ganesh Bahadur was convicted 
under S. 19 (f) of the Arms Act by an order 
of the Magistrate, 1st Cla33, Mangoldoi. He was 
sentenced to a fine of rs. 50, in default of 
payment of which he was ordered to undergo 
rigorous imprisonment for a period of one month. 
His petition of revision to the Sessions Court did 
not succeed. He has now invoked the reviaional 
jurisdiction of thi3 Court. 

[2l The only important point that arises in the 
case is whether sanction for the prosecution of 
the petitioner, which was obtained admittedly 
after the institution of the proceedings against 
him, can validate the proceedings with retros¬ 
pective effect. 

[3] The learneu counsel for the petitioner 
contends that under 8. 29, Arms Act, the sanction 
must precede the institution of the proceeding. 


Where a sanction is not obtained before the 
institution of the proceeding, the proceeding 
stands vitiated and the conviction cannot stand. 

Section 29, Arms Act, provides that : 

‘‘Where an offence punishable under S. 19, cl. (f), has 
been oommitted within three months from the date, on 
which this Aot comes into force iD any province, district 
or place to which S. 32, ol. 2, of Aot XXXI of I860 
applies at such date, or where such an offence has been 
committed in any part of British India not being such 
a district, province or place, no proceedings shall be 
instituted against any person in respect of such offence 
without the previous sanction of the Magistrate of the 
district or, in a presidency town, of the Commissioner ot 
Police.” 

[4] The language of the section does not sup¬ 
port the contention raised by the learned counsel. 
It also receives support from two decisions of 
the Patna High Court, viz., Girja Suri v. Em¬ 
peror. A. 1 . R. ( 33 ) 1946 Pat. 160 and Mohan 
Lahari v, The King , A. I. R, (37) 1950 Pat. 243. The 
earlier decision of the Patna H ; gh Court followed 
a decision of their Lordship* of the Federal 
Court reported in Basdeo Ayarzvalla v. Em¬ 
peror. A. I. R. ( 32 ) 1945 F. c. 16. In «the case- 
before us, the charge sheet was submitted on 
3-1-1949 in the Court of the Sab-Divisional Offi¬ 
cer, Mangoldoi. He transferred the case to the 
2nd Magistrate for disposal. On the same day 
it was received by the 2nd Magistrate whe 
ordered that the case be fixed for hearing on 
1-2 1949. He also directed the police to produce 
the accused and the prosecution witnesses that 
day. On 1-2-1949 tho accused was produced 
but the prosecution witnesses were absent. The 
case then dragged on for sometime. Thero were 
several adjournments, but for one reason or the 
other no prosecution witnesses could be examined. 
On 15 7-1949, it was discovered that sanction 
for the prosecution as required by s. 29, Arms 
Act had not been obtained. The Prosecuting 
Officer then asked for an adjournment to obi a in 
sanction from the District Magistrate. The case 
was adjourned. The sanction of the District 
Magistrate was received after this date. The 
prosecution witnesses wore then examined and 
at the termination of tho trial the accused was 
found guilty. 

[5] This case is fully covered by Girja Suri 
v. Emperor, A. I. R (33) 1946 Pat. 160 in which it 
was held : 

‘ that requisite sancoion under 8. 29, Arms Act, is a 
condition precedent for the institution of a proceeding m 
respect of an offence under S. 19 (f). Proceeding institu¬ 
ted without such sanction is null and void.” 

In this case also A. I. R. (33) 1946 Pat. 160, the 
accused who was charged with an offence undeL 
8. 19(f) was produced before the Magistrate cn 
25-6-1944. The charge sheet was put in on S-7- 
1944. The sanction of tho District Magistrate 
was received on 16-8-1944. No prosecution witnes¬ 
ses had been examined before 16-8.1944. Relying 
on the decision of their Lordships of the F C. 
reported in Baxdeo Agar walla v. Emperor, 
A. I. R. (32) 1915 F. C. 16 the Fatna High Court. 
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quashed the proceedings holding that they were 
null and void. 

[6l The learned Government Advocate concedes 
That as the sanotion in this case was obtained 
jafter the institution of the proceedings, the case 
jis fully covered by the authorities relied on by 
•the learned counsel for the petitioner and finds 
-himself unable to support the conviction in view 
of these authorities. 

[7] I am in respectful agreement with the 
view taken in these cases. The proceedings ending 
with the conviction of «he petitioner are, there¬ 
fore, null and void. In these circumstances the 
petition of revision is allowed and the convic- 
•6ion is set aside. The fine, if paid, shall be refunded. 

D.R.Rj, Revision allowed. 

A. I. R. (39) 1952 Assam 74 [0. N. 40.] 

Ram Labhaya J. 

Andhuram — Petitioner v. Sobharam Haloi 
and another—Opposite Party. 

Civil Revn. No. 77 of 1951, D/- 6 12-1951. 

Civil P. C. (1908), 0. 23, R. 3—Adjustment— Award 
of arbitrators—Arbitration Act (1940), S. 47—Proviso. 

In order that an a*ard may be used as an adjustment 
-It is necessary that all the parties should agree to it when 
■the decision has been given by arbitrators in proceedings 
TiOt covered by the Arbitration Act. Otherwise the award 
cannot be recorded as an adjustment under 0. 23, R. 3, 
Civil P. C. oven if the agreement of reference was duly 
'signed by the plaintiffs with full knowledge of its oon- 
iente : A. I. R. (37) 1950 Orissa 169; A. I. R. (38) 1951 
'Mys. 57, Eel. on, A. I. R. (32) 1945 Mad. 294, Dissent. 

. [Paras 6, G] 

Anno. Civil P. C., 0. 23, R, 3, N. 9; Arbitration Act, 
3. 47. N. 1. 

S. K. Chose and D. K. Sarma for Petitioner ; S. M. 
Lahiri and B. N. Deha — for Opposite Parly. 

Cases referred to : 

(’45) A.I.R. (32) 1946 Mad. 294: (I.L.R. (1946) Mad. 39). 

[Pr. 5] 

"51) A. I. R. (3S) 1951 Mys. 57. [Pr. 6J 

('50) A. I. li. (37) I960 Orissa 169 : (I.L.R. (1950) Gut. 1). 

[Pr. 5] 

Order. — This petition of revision is directed 
against tin order of the Subordinate Judge, L. A. 
1). dated 24th March 1951, by which the order of 
the Munsiff ol' Gauhati declining to record what 
•was described a9 a compromise, under O, 23 R. 3, 
Givil P. C., was affirmed. 

[2] On 17th January i960, the parties were pre¬ 
sent in Court. Plaintiffs were ready with witnes¬ 
ses. The defendant petitioned to the Court that 
the matter had been comuromised and requested 
that the compromise or the adjustment be recor¬ 
ded under o. 23, R. 3. He relied on an agreement 
of reference Exh. I and an award (Exh. II). His 
case was that in pursuance of the agreement of 
•eferonce the Panchayat gave an award Exh. II. 
This award he contended, amounted to an adjust¬ 
ment which could be reoorded under O. 23, R. 3, 
The plaintiffs denied having entered into any 
agreement of reference and further pleaded that 
they had no knowledge of the award. They 
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further urged, that the so-called adjustment em¬ 
bodied in ex. II, could not be treated as a compro¬ 
mise or adjustment for purposes of O. 23, R. 3 
without their consent, in any case. 

[3l The Courts below have come to the conclu¬ 
sion that the award was not consented to by the 
plaintiffs. They have also found that the signa¬ 
tures of the plaintiffs on the agreement of refer¬ 
ence had been obtained either by pressure or by 
some promise which remained unfulfilled. The 
finding arrived at in the Courts below is that even 
aB regards the agreement there was no consensus 
of will. In consequence the alleged adjustment 
has not been recorded. 

[ 4 ] In this revision petition, it has first been 
urged on behalf of the defendant that Exh. II, 
the document on which the defendant relied, was 
an award of the arbitrators duly made in pursu¬ 
ance of an agreement entered into by the plain¬ 
tiffs and being an award it oould be recorded as 
an adjustment under O. 23, R. 3. 

[5] This contention cannot prevail in view of 
the express provision oonfcained in S. 47, Arbitra¬ 
tion Act. The proviso to S. 47, Arbitration Aot, 
clearly provides that 

“nn arbitration award otherwise obtained may with the 
consent of all the parties Interested be taken into consi¬ 
deration as a compromise or adjustment of a suit by any 
Court before which the suit is pending.” 

The language of the proviso is clear. In order 
that an award may be used as an adjustment, it 
is necessary that all the parties should agree to it 
when the decision has been given by arbitrators 
in proceedings nob covered by the Arbitration 
Act. It is conceded in this case that the docu 
ment, Exh. II, is an award. It is further dear 
that after the award the plaintiffs have nob con¬ 
sented to it. Under S. 47, therefore, the award 
cannot be recorded as an adjustment. 

The legal position appears to be undoubted and 
is also fully supported by authority. A Division 
Bench of the Orissa High Court laid down in 
Indramoni Mohapatra v. Nilamoni Moharana, 

A. 1 . R. (37) 1950 Orissa 169 that 

‘‘A reference to arbitration of the subject matter of a 
pending action without an order of Court is within the 
contemplation of the proviso to S. 47 of the Act. Such a 
reference involves ouster or, at any rate, suspension for 
the time being of the Oourt’s jurisdiction to proceed with 
the trial of the suit and is opposed to public policy and 
as a contract it is unenforceable even under the general 
law of contract. Further, an award otherwise obtained 
within the meaning of the proviso to S. 47, cannot ipso 
facto work a3 an accord and satisfaction of the suit. Jt 
must be acquiesced in or agreed to be fcreatid as suchaffcer 
it is made.” 

In Nazir Mohamed v. Kasturchand GcmajiCo ., 

A. I. R. (38) 1951 Mys. 67, the same view has been 
taken of the proviso (to S. 47). The contrary view 
taken in Arumuga Mudaliar v. Balosubramanta 
Mudaliar , A. 1 . r ( 32 ) 1946 Mad. 294 has not been 
relied upon by Mr. Ghose. 

[6] I have no doubt that in view of the express 
provisions contained in S. 47, the award cannot, 
be recorded as an adjustment under o. 23, R. 3,1 
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I Oivil P- 0. even if the agreement of reference 
was duly signed by the plaintiffs with full know¬ 
ledge of its contents. The order of the Courts 
below, therefore, must stand. The petition is 
dismissed with costs. Hearing fee Rs. 32. 

D.H. Revision dismissed. 


A. I. R (39) 1952 Assam 75 [G. N. 41.] 

Deka J. 

Annada Kumar — Petitioner v. Radhanath 
Barthakur — Opposite Party. 

Civil Revn. No. 124 of 1951, D/- 4-12-1951. 

(a) Civil P. C. (1908), O. 9, R. 13 and O. 43, R. 1 (d) 
— Order rejecting petition under O. 9, R. 13-Appeal. 

An appeal ia competent against an order of rejection of 
a petition under O. 9. R. 13, Civil P. C., no matter 
whether on merits or for default, A. I. R. (3) 1916 Cal. 
391 (1), Rel. on. [Para 7] 

Anno. Civil P. C , 0. 9, R. 13, N. 29, Pt. 7; 0. 43, R. 1, 
N. 4. 

(b) Civil P. C. (1908), S. 115 (c) -Exercise of juris¬ 
diction with material irregularity. 

Where in an appeal against an order rejecting an 
application under 0. 9, R. 13 of the Code, the District 
Judge did not come to any finding that there were suffi¬ 
cient reasons justifying the restoration of the proceeding 
and he misled himself in holding that the lawyer for the 
petitioner was given no chanoe for arguing the case on 
behalf of his client before the Munsif: 

Held, that the District Judge in allowing the appeal 
acted in the exercise of hia jurisdiction with material 
Irregulurity. [Para 7) 

S. M. Lahiri and K. P. Bhattacharjee — for Peti¬ 
tioner’, K. R. Barua and B. Sarnia—for Opposite Party. 
Case referred to — 

(’15) 21 Oal.L.J. 628: (A.I.R. (3) 1916 Cal. 391 (1)). [Pr. 7] 
Order. — This is a petition o£ revision under 
B. 115, Civil P- C., against an order of the Dis¬ 
trict Judge, L. A. D. dated 14 7-1951 setting aside 
the order of the Munsiff at Gauhati dated 
25-11-1950 in Misc. Case No. 226 of 1950 of the 
Munsiff’s Court. v 

[ 2 ] The facts relating to the petition may be 
ehorbly stated as follows: 

[ 3 ] The plaintiff Annada Kumar Sen brought a 
suit for eviction against Radhanath Barthakur 
with respect to a house situated in the town of 
Gauhati. The suit was instituted on 11-5 1950 and 
it was decreed ex parte on 25-8-1950. The defen¬ 
dant did not appear and filed no written state¬ 
ment. On 7-10 1950 the defendant made an appli¬ 
cation for setting aside the ex parte decree on the 
ground of his illness and on this petition Misc. Case 
No. 226 of 1950 was started, which was fixed for 
hearing on 25 11-1950. On that date the defendant 
was not ready; nor did he apply for an adjourn¬ 
ment; but his lawyer only filed his ‘ Hazira — 
or a list of attendance showing that the lawyer 
was ready by himself. The plaintiff was ready. 
The learned Ivlunsiff dismissed the miscellaneous 
proceeding and passed the following order: 

"Heard the learned advooatc3. The petitioner has 
taken no steps except his lawyer’s list of attendance. The 
plaintiff is ready. It is difficult to drag on the case in 
Buch oircumstance. Hence the prayer for revival is 
rejected.” 


[ 4 ] The learned Distriot Judge allowed the 
appeal solely on an assumption that the lawyer for 
the petitioner i. e. the defendant was not heard 
by the learned Munsiff on the day the proceeding 
was struck off. The learned Distriot Judge observ¬ 
ed in his judgment: 

"But.it does not appear that the learned Munsifi had 
asked the appellant’s pleader to submit what he had to 
say in the case on behalf of the appellant. In all fairness 
the appellant’s pleader should have been heard and given 
an opportunity of submitting the case on behalf of his 
client, I mean, the appellant. The order-sheet aces not 
show that thi3 was done.” 

[ 5 ] It is apparent from the order passed by the 
learned Munsiff dated 25 11-1950 which I have 
quoted above that the learned District Judge 
wholly misdireoted himself in saying that the 
lawyer for the defendant petitioner was not heard 
by ths learned Munsiff. The order-sheet makes it 
clear that the lawyers for both the parties were 
heard because the Munsiff says "Heard the learn¬ 
ed advocates",—which is in plural. There was 
nothing before the District Judge to show that the 
lawyer for the petitioner was not heard by the 
learned Munsiff. In the absence of anything to 
the contrary it must be presumed that the state¬ 
ment in the learned Munsiff’s order was correct. 
The learned District Judge was therefore in error 
in saying that the lawyer for the petitioner was 
not heard by the learned Munsiff. 

Further, I cannot accept the view expressed by 
the learned Distriot Judge that the lawyer for the 
petitioner could have by himself submitted any 
explanation'for the non-appearance of the defen¬ 
dant at the time the ex parte decree was passed. 
It was therefore immaterial whether the learned 
pleader was present by himself or not on the date 
the miscellaneous proceeding for setting aside the 
ex parte decree was fixed for hearing. Tho learn¬ 
ed pleader for the petitioner made no application 
for adjournment on the ground of the petitioner’s 
illness or for production of any evidence, — nor 
was there anything to show either before the 
Munsiff or before the District Judge that the 
petitioner was actually ill on that date. 

[6] Mr. Lahiri for the petitioner, has pressed 
the petition before me on three grounds: (i) That 
the learned District Judge had no jurisdiction to 
entertain the appeal against the order of the Mun- 
siff directing striking off of the miscellaneous pro¬ 
ceeding. (ii) That the learned District Judge did 
not come to a finding that there was any justifia¬ 
ble reason for the restoration of the miscellaneous 
proceeding and in the absence of such a finding, 
his order was decisively bad. (iii) That the learn¬ 
ed District Judge misdirected himself on the ques¬ 
tion of fact in holding that the lawyer for the 
petitioner wa3 given no chance to argue before the 
Mun3iff and as such, — he acted with material 
irregularity in allowing the appeal. 

[ 7 ] With regard to his first contention I am in¬ 
clined to agree with the Calcutta view as expres¬ 
sed in Kumud Kumar v. Hari Mohan, 21 cal. 
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L. j. 628 that an appeal would be competent 
against an order of rejection of a petition under 
O. 9, R. 13, Civil P. G., no matter whether on 
merits or for default. I, however, accept his other 
two contentions and hold that the learned Dis. 
brict Judge did not come to any finding that there 
were sufficient reasons justifying the restoration 
of the miscellaneous proceeding and that he mis¬ 
led himself in holding that the lawyer for the 
petitioner was given no chance for arguing the 
ease on behalf of his client before the Munsiff. In 
either of these views, the learned District Judge in 
allowing the appeal acted in the exercise of his 
jurisdiction with material irregularity which 
brings the case within the purview of 8. ns. G. P. C. 

(8l Hr. Barua appearing for the opposite party 
submitted that there was an affidavit before the 
District Judge to show that the petitioner was 
actually ill but on a perusal of the affidavit it is 
clear that this affidavit was made for some other 
purpose and it did nob try to show that the peti- 
tioner was ill either at the time of passing of the 
ex parte decree or on 25 11-1950 when the miscel¬ 
laneous proceeding was dismissed. 

[9] The learned District Judge therefore had 
no material boforo him to hold that the petitio¬ 
ner was ill on the date the miscellaneous proceed¬ 
ing was struck off and as a matter of fact, the 
District Judge made no attempt to come to such a 
finding. I have already discussed the error on the 
part of the District Judge in holding that the peti¬ 
tioner s lawyer had no chance of arguing his case. 

[101 In the abnvo circumstances, the petition 
is allowed, and the order of the District Judge 
dated 14-7-51 is set asi.de and that of tbo loarned 
Munsiff restored. The Rule is made absolute 
with costs : hearing fee is fixed at Rs. 34. 

V.R.B. Revision allotved. 


A. I. R. (39) 1932 Assam 76 [C. N. d2.) 

Deka J. 

Keshab Prosad — Applt. v. Gamiri Kharai 
Chaiduar Fishermen Society Ltd .— Respdts. 

Revenue Appeal No. G5 (M) of 1951, D/- 6-12 1951. 

x a) Assam Land Revenue Manual, Rr. 190 and 190-A 
— Settlement order based on sanction under R. 190-A 
—Appeal. 

What is provided under the rules is that the settlement 
has to be effected through the Deputy Commissioner or 
the Sub divisional Officer in all cases whether ns a result 
of publio auction or on sauction previously obtained from 
the Government. In this view, the settlement order based 
on sanction under R. 190A comes within R. 190 as au ap¬ 
pealable order aod au appeal is competent to the High 
Court: I. L. R. (1950) 2 Assam 535 and I. L. R. (1951) 
3 Assam 112, Disting. ; A. I. R. (37) 1950 Assam 212, 
Ref. [Para 11] 

(b) A'-sam Land Revenue Manual, R. 190A—Settle¬ 
ment-Governments’ jurisdiction to cancel. 

Where there are no laches on the part of the lessee for 
which a settlement of fishery can be cancelled an appli¬ 
cation by tho person aggrieved by such settlement or any 
other person after tbo order of settlement has Leon duly 
passed and communicated cannot give the Government 


A. I. R. 

jurisdiction to cancel the settlement unless provided for 

by the fishery rules. [Para 12] 

(c) Constitution of India, Art. 299 — Appeal under 
R. 190, Assam Land Revenue Manual—Appellantnot 
asking for remedy for breach of executive contract— 
Applicability of Article — (Assam Land Revenue 
Manual, R. 190). 

Where in an appeal under R. 190, Assam Land Re¬ 
venue Manual the appellant has not as a matter of fact 
asked for any remedy for breaoh of an ‘executiveoontract’ 
but the appeal is confined only to the validity of the order 
of cancellation of the settlement of tho fishery with the 
appellant and the settlement thereof with the respondents, 
Art. 299 haB no application. [Para 14] 

S. K. Ghose and J. C. Medhi — for Appellant ; D. N* 
Medhi, Govt. Advocate (Sr.) and J. C. Chaudliury for 
D. P. No. 3— for Respondents. 

Cases referred to : — 

{’50) I. L. R. (1950) 2 Assam 45 ; (A.I R. (37) 1950 Assam 
„ 212). [Prs. 7, 10] 

(’50) I. L. R. (1950) 2 Assam 535. [Pr. 8 

(’51) I. L. R. (1951J 3 Assam 112. [Pr. 8; 

Judgment.— This is an appeal against an order 
of settlement of a fishery with the respondents 
by cancelling the settlement with the appellant 
by the Deputy Commissioner of Darrang on the 
basis of a certain order passed by the Government 
of Assam with respect to the settlement of the 
fishery. Facts are practically admitted,—the main 
question is whether an appeal is competent against 
that order. 

[ 2 ] The facts leading to this appeal are as fol¬ 
lows. 

[3] The Government of Assam by its letter 
dated 1 2-1951 asked the Deputy Commissioner, 
Darrang to put the Chaiduar Brahmaputra Fish¬ 
ery to public auction and then to submit the 
bid list to the Government with his recommenda¬ 
tions for the purpose of direct settlement under 
R. 190 a of the Executive Instructions, chap, x of 
Part vi, Assam Land Revenue Manual. The Deputy 
Commissioner accordingly submitted his report 
dated 26 2 1951 recommending settlement with 
the appellant who was the highest bidder in the 
auction. The Government accepted the recom¬ 
mendation? of the Deputy Commissioner and by 
its letter dated 17-3-1951 sanctioned under R. 190a 
the settlement of the fishery with the appellant 
for a period of three 3 ears from 1 4 1951 at an 
annual revenue of Rs. 17,700 on usual terms and 
condition?, The Deputy Commissioner in pursu¬ 
ance of the said Government order, issued a letter 
to the appellant dated 21-3-1951 intimating that 
the Government had allowed settlement of the 
fishery in his favour and he was oalled upon to 
deposit one fourth of the purchase money on 28 - 
3-1951. On 22 3-1951 the Deputy Commissioner re- 
coived a telegram from the Revenue Secretary 
dated 21 .3 1951 staying delivery of possession of 
the fishery to the appellant ‘pending further 
orders of the Government on revision petition 
since filed.’ 

It appears from a certified copy filed in this 

Court that the respondents moved the Government 

against the order of settlement of the fishery by 
a petition dated 21 3-1951. This revision petition. 
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was presumably heard by the Hon'ble Revenue 
Minister in presence of the parties and the Gov- 
eminent by its letter dated 13-4-1951 vaoated its 
order of settlement of the fishery dated 17-3 1951 
in favour of the appellant and directed the settle¬ 
ment of the fishery for the year 1951-52 with the 
respondents 

“the Gamiri Kharai Chaiduav Fishermen Sooiety Ltd. — 
at Rs. 17,700 minus 10% rebate concession, subject to the 
condition that they will have to fi3h themselves.” 

The Deputy Commissioner, Darrang, acting on 
this letter cancelled the previous settlement entry 
in the Fishery Settlement Register in favour of 
the appellant and directed the respondents to ac¬ 
cept settlement on the terms indicated in the 
Government letter of 13 4-1951. Against this ac¬ 
tion of the Deputy Commissioner, Darrang, the 
appellant has come up in appeal. 

[4] It has been contended on behalf of the ap¬ 
pellant that tbesettlement of the fishery being com¬ 
pleted under Government’s order dated 17 3-1951, 
—there was nothing left over for fre3h settle¬ 
ment with the respondents either by the Govern- 
m3nt or by the Deputy Commissioner and that 
the order of cancellation of the settlement with the 
appellant was not provided for under the Assam 
Land and Revonue Regulation or by the rules 
framed thereunder for settlement of fisheries. 

[-5] The learned Government Advocate appear¬ 
ing to support the Government order of settle¬ 
ment of the fishery with the respondents, urges 
that the Government had the absolute right of 
settlement with anybody it chose in exercise of 
its executive function and this Court has no juris¬ 
diction to question the validity of the Govern¬ 
ment’s order or the settlement based thereon. 

[6] Mr. J. C. Obaudhury. Advocate appearing 
on behalf of respondent 3 the Gamiri Kharai 
Chaiduar Fishermen Sooiety Ltd. urges that the 
appeal being one under R. 190 of ohap. x of 
Fart vl of the Assam Land Revenue Manual, — it 
is confined only to the settlement mado under 
orders of the Deputy Commissioner or the S. D. 0. 
and not to a settlement made by the Government, 
as in this case. 

[7] Mr. Ghose for the appellant has relied on 
a decision of this Court reported in Paharatdin 
Ahmed v. Bhatti Bargaon Co-operative Ftshevy 
Society, I L. R. (1950) 2 Assam 45:A. 1. R. (37) 1950 
Assam 212, wherein it was hold that an appeal is 
competent against the order of settlement of a 
fishery passed by the S. D. O. in pursuance of a 
Government order directing settlement with a 
certain person purporting to act under R. 190a of 
the settlement of fishery rules or executive ins¬ 
tructions which have boon adopted as rules framed 
under 9s G, 155 and 15G, Assam Land and Revenue 
Regulation. It was however held in that case that 
the order passed by the Government could not be 
interfered with in appeal by this Court, though 
the order passed by the S. D. O. in pursuance 
thereof could be set aside and it was so done. 


[8] Mr. D. N. Medhi, learned Government Ad¬ 
vocate relies in support of his contention that the 
appeal is incompetent, on two other decisions of 
this Court reported in Naresivar Das v. B. 
Das, Secretary, Bawalcuchi Co-operative Society , 
I. Ii. R. (i950) 2 Assam 535 and Chagm Chandra 
v. Bangal Bam Ijardar, I. L R. (1951) 3 Assam 
112 . In both these appeals, my Lord the Chief 
Justice did not try to deoide the question whe- 
ther an appeal would lie to this Court against an 
order of direot settlement passed by the Govern¬ 
ment or purported to be passed by the Govern¬ 
ment through the agency of the Development 
Commissioner, but the appeals were dismissed 
on merits as the sale in both the cases in favour 
of ths appellants did not receive the approval of 
the Development Commissioner as provided under 
the rules of settlement for fisheries. 


[9] With a view to ascertain whether an appeal 
would lie, we must first examine the wording of 
R. 190 which runs as follows : 

_ “All orders of a Deputy Commissioner or Sub-Divi¬ 
sional Officer passed under these rules are appealable to 
the Revenue Tribunal.’ 


Th9 appeals that lay previously to the Revenue 
Tribunal now lie to this Court and this Court 
therefore exercises the function with respect to 
these appeals as were previously exercised by the 
Revenue Tribunal for a number cf years. 

Clol The Executive Instructions under chap, x, 
had been all along respected as rules solely guiding 
the settlement of fisheries even though they were 
not rules framed under any of the provisions of 
the Regulation and now Appeniix IV-A has been 
added to the A. L. R. Regulation with a set of 
rulos duly framed. Rule 6 thereof lays down that 
“No fisheries shall he settled otherwise than by sale 
aooordiog to the procedure laid dowu in Chap. X of 
Part VI of the Assam Land Revenue Manual except 
with the previous sanction of the Provincial Government.” 


which means that in case ol previous sanction by 
the Government for settlement of a particular 
fishery for a particular period with a particular 
person,—the public auction for sale as laid down 
in tho rules, need not he held,—and no more. 
The procedure for settlement is however one as 
prescribed under chap X, Assam Lmd Revenue 
Manual. Tho Government has no right to direct 
settlement, not even of suggestion, but only of 
approval and sanction. This is the view that seems 
to find favour with the Hon’ble Thadani G. J., in 
his decision in the case reported in Paharat Din 
Ahmed v. Bhatti Bangaon Co operative Fishery 
Society, I. L. R (1950) 2 Assam 45 

Cll] I accept tho appellant’s contention that 
the Government has no other machinery for 
settlement of a fishery except through tie Deputy 
C mmissioner or the Sub.Divisional Officer What 
is provided under tho rule3 is that the settlement 
has to be effected through the Deoufcy Cnmmis 
sionor or the Sub Divisional Officer in all cases 
whethor a3 a result of public auction or on sane 
tion previously obtained from the Government. 
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In fehig view, the settlement order based on sane, 
tion under R. 190A, as in the present) case, comes 
within R 190 as an appealable order and an 
appeal is competent to this Court. 

[ 12 ] In this case the settlement had been made 
by the Deputy Commissioner with the appellant 
on the basis of the Government’s order passed 
under R. 190A conveyed by letter dated 17-3 1951. 
The rules or the Regulation nowhere provided 
that this settlement is subject to revision even by 
the Provincial Government—unless of course the 
settlement is cancelled for laches on the part of 
the lessee. Here it is admitted that there was no 
such default or lapses for which the settlement 
could have been cancelled. A subsequent appli¬ 
cation by the respondent or any other person, 
after the order of settlement had been duly passed 
and communicated could not give the Government 
jurisdiction to cancel the previous settlement 
unless provided for by the fishery Rules. I con- 
sider the Government's order dated 13 - 4-1951 
therefore, to be illegal and unjustified under the 
existing rules for settlement of fisheries and the 
order of the learned Deputy Commissioner based 
on the revisional order of the Government is 
therefore untenable and has to be set aside. 

[13] I fail to understand the contention made 
by Mr. D- N. Medhi that the Government has the 
absolute right to settle a fishery at any time and 
with anybody as an executive function. The Gov¬ 
ernment is also a juridical person in the eye of 
law and its actions are fettered or governed by 
the rules framed under a statute so long they are 
in the Statute Book. The Assam Land and Re¬ 
venue Regulation or the fishery settlement rules 
nowhere provide for revision of an order passed 
under R. 190A, — and the Government has no 
right to pass an order in contravention of the rules. 

[id] The learned Government Advocate further 
argued that Art. 299 of the Constitution of India 
was a bar to the appellant’s asking for fulfilment 
of a contractual right when the contract was not 
completed as required under the law. The appel- 
lant has not as a matter of fact asked for any 
remedy for breach of an ‘executive contract’ but 
the appeal is confined only to the validity of the 
order of cancellation of the settlement of the 
fishery with the appellant and the settlement 
thereof with the respondents. This Article of the 
Constitution has therefore no application to the 
facts of tbis case. 

[15] In tbe light of the above discussion, I must 
hold that the settlement of the fishery made with 
the respondents by cancelling the settlement with 
the appellant must be set aside and the original 
order of settlement with the appellant should be 
restored. 

[lG] The appeal is allowed and parties to bear 
their own costs. The connected rule is discharged 
without costs. 

V R D. Appeal allowed. 


A. I. R. (39) 1952 Assam 78 [C. N. 43.] 
Thadani C. J. and Ram Labhaya J. 
Dharmeswar Kalita—Petitioner y. The State - 

Criminal Revision No. 93 of 1950, Dl- 16-3-1951. 

Criminal P. C. (1898), Ss. 561A, 344— Constitution 
of India, Art. 227 — Proceedings in lower Court — 
Power of High Court to stay-inherent power. 

A Btay of proceedings for an indefinite period is not 
contemplated by S. 344, Criminal P. 0. The High Court, 
however, has got inherent power which has been reoog- 
nieed in S. 561A, Criminal P. 0. to make orders for pre¬ 
venting the abuse of the process of any Court or otherwise 
to secure the ends of justice, Thus where the same matter 
is the subject of a civil suit and a 'criminal proceeding 
and there is a risk of a conflict between the decisions of 
pthe two Courts, the High Court can, in exercise of its 
{inherent power under 3. 561 A, order stay of the proceed- 
lings till the final decision in the oivil suit. It is not 
fnecessary to direct that the trial Magistrate should order 
stay of the proceedings from time to time under S. 344, 
Criminal P. 0. 

Even independently of 8. 561A, the High Court has 
fpower to stay proceedings pending in an inferior orimi- 
Jnal Court in the exeroise of its power of superintendence- 
under Art 227 of the Constitution »f India, [Para 8} 

Anno. Criminal P. C., S. 561A N. 5; Constitution 
of India, Art. 227 N. 1. 

J. C. Medhi — for Petitioner’, D. N, Medhi, Govern¬ 
ment Advocate (Sr.)—for the State. 

Cases referred to \ — 

(’35) A. I. R. (22) 1935 Cal. 182 : (37 Or. L. J. 187). 

[Pr. 10} 

(’37) A. I R. (24) 1937 Pat. 8 : (38 Cr. L J. 261). [Pr. 9} 
(’35) A. I. R. (22) 1935 Sind 187 : (36 Or. L. J. 1350). 

[Pr. 11} 

Ram Labhaya J.—The petitioner, Dharmes¬ 
war Kalita, was summoned on a complaint from 
Jubaraj Medhi, Inspector of Police, Special Polioe 
Establishment, Government of India, ShilloDg. 
Tbe complaint was under S. 420 read with 8s. 511 
and 471, Penal Code. Aco-acoused of the petitioner 
was Jogendranath Chakravarty. The petitioner 
applied to the Court for the stay of the proceed¬ 
ings on the complaint. He also objected to the 
competency of the proceedings on the ground 
that the oomplainant had no authority to insti¬ 
tute the complaint. His prayer for stay was re¬ 
fused and his objection was disallowed. He has 
invoked the revisional jurisdiction of this Court 
with a view to having tbe proceedings quashed. 
He has also prayed, in the alternative, for stay 
of the proceedings till the disposal of the civil 
suit instituted by him. 

[ 2 ] The case disclosed in the complaint was 
that the petitioner Dharmeswar Kalita was a 
Military Contractor during the war period. His 
co-accused Jogendranath Chakravarty was a Store 
Munshi at Niamati M. E S Stores. In 1945, the 
Divisional Forest Officer, Sibsagar, invited ten¬ 
ders for supply of Jati Bamboos. The petitioner 
submitted his tender. Tbis was aooepted and 
he was given an order to supply 5000 Jati Bam¬ 
boos according to the terms of the contract dated 
14th June 1945 at the rate of Rs. 22 per thousand 
besides transport oharges. Bamboos were to be 
delivered at Neamati M. E. S. Store and tbe sup¬ 
ply was to be completed before 15th July 1946. 
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The petitioner submitted a bill to the Divisional 
Forest Officer, Sibsagar, claiming payment for 
the supply of 4617 Jati Bamboos alleged to have 
been supplied on four different dates in August 
1945. His bill was supported' by receipts granted 
by aocused 2 (Jogendranath Ohakravarty). The 
Subdivisional Officer, Panitola M. E. S. in the 
course of his verification of the alleged supply, 
found certain discrepancies in the accounts and 
on his report a Oourt of inquiry was held. They 
found that no supply at all had been made by 
the petitioner. The complainant also investigated 
the case and came to the same conclusion. He 
examined the ledger for the minor forest produce 
containing the entries showing the alleged sup¬ 
plies. His conclusion was that the entries in the 
ledger were interpolated. He has alleged further 
in the complaint that Jogendranath Chakra- 
varfcy, the co-accused of the petitioner, had no 
authority to accept any supply or to grant any 
receipt during the relevant period. 

[ 3 ] The case for the prosecution in short is 
that the petitioner never supplied the bamboos 
he undertook the supply and that his claim which 
was entirely false was supported by false receipts 
and records which had been falsified. 

[4] The petitioner’s contention is that he sup¬ 
plied 4617 Jati Bamboos and had obtained re¬ 
ceipts from the officer who actually received 
them. He then submitted his bill and as it was 
not paid, he served notioes under S. 80, Oivil 
P. 0., on the Government of India and the Gov¬ 
ernment of Assam. Even this brought him no 
redress. He then instituted suit claiming Rs. 4,367 
against the Government of India and the Gov¬ 
ernment of Assam on 17th June 1948 in the Oourt 
of the Ex-officio Sub-Judge, Sibsagar, where the 
case is still pending. He has also pointed out 
that the defendants took 14 adjournments cover¬ 
ing a period of one year and five months to 
file their written statement. It was filed on 12th 
January 1950, about two years after the institu¬ 
tion of the suit. 

[ 5 ] No valid reasons have been given for quash¬ 
ing the complaint or the proceedings that have been 
taken on it The case set up in the complaint is 
that no delivery at all was made of the bamboos 
billed for and that evidence in support of the bill 
consisting of the receipts and the interpolated 
books was false and fabricated. If allegations 
made in the complaint could be proved, the peti¬ 
tioner would be found guilty of some offence or 
offenoes. This is not disputed. No other ground 
has been suggested on whioh we could justifiably 
order that the complaint itself be quashed 

16] lb has next been urged that the petitioner 
can reasonably ask for the stay of the criminal 
proceedings in the circumstances of this case. 

[ 7 ] We think here the learned counsel stands 
on a surer footing. The civil suit was instituted 
about 2 years before the complaint was lodged. 
The written statement in the civil suit was put in 


after a long time. The allegation of the petitioner 
that defendants (Government of India and the- 
Government of Assam) were responsible for the- 
inordinate delay has not been challenged. The- 
crucial question in both the Courts, Oivil and 
Criminal, is whether 4617 Jati Bamboos was sup¬ 
plied by the petitioner to the Government or not. 
This question is admittedly common in the 
proceedings in the two Courts. A decision in the 
Oivil Court in favour of the petitioner would bind 
the Government. In coming to a decision on thi&- 
point, the civil Court will have to consider 
whether documents relied on in support of the 
bill support the claim of the petitioner or not. It 
is alleged in the complaint that the receiptB 
relied on are false and the books have been inter¬ 
polated or forged. These questions are appro¬ 
priate for a decision by a Oivil Court. The balance* 
of convenience would, therefore, be in favour o£ 
the Criminal Court staying its hands, till the- 
Civil Suit is finally disposed of. Besides, tbi© 
course has the undoubted merit of avoiding any 
possible conflict between th6 decisions of the two 
Courts which if it came about would necessarily 
bring the administration of justice into ridicule. 
There is thus a good case for ordering stay of the 
criminal proceedings till the deoision of the 
Civil Suit. 

[8l Section 344, Criminal P. 0., authorises post¬ 
ponement or adjournment of a oriminal casef 
from time to time. Any stay of proceedings for 
an indefinite period is not contemplated by it. 
The High Oourt, however, has got inherent power 
whioh has been recognised in s. 561-A, Criminal! 
P. C.,to make orders for preventing the abuse of! 
the process of any Court or otherwise to secure j 
the ends of justice. In the exercise of thi3 inherent j 
power, the High Court oan order stay of the; 
proceedings till the final decision in the Civil) 
Suit. It is not necessary to direct that the trial' 
Magistrate should order stay of the proceeding-1 
from time to time under S. 344. Even indepen¬ 
dently of S. 561 A, the High Court will have 
power to stay proceedings pending in an inferior 
criminal Court in the oxeroise of its power of|j 
superintendence under Art 227 of the Constitution 
of India. The High Courts had this power under 
S. 107, Govtrnmenfeof India Act, 1915. Section 224, 
Government of India Act, 1935, restricted the 
exeroise of the power of superintendence which 
the High Courts enjoyed under the Government 
of India Act, 1915, but the Constitution of India 
has not only restored but enlarged this power so 
as to include within its ambit Courts and Tribu¬ 
nals which are not subject to the appellate juris¬ 
diction of the High Court. 

[ 9 ] In Molhu Hai v Emperor , A. I. R. (24) 193'? 
Pat. 8, a criminal complaint by a defendant in a 
civil suit was stayed. Tho civil suit was based on 
a handnote. The defendant alleged that tho hand- 
note had been procured by means of fraud. He 
instituted a complaint against tho plaintiff. At 
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bis instance criminal proceedings were stayed 
till the decision of the civil Bait. The balance of 
^CDnvenience formed the basis of this decision. 

[10] In Sri KissonBertwalla y. Emperor t - a.i.R. 
(22) 1935 cal. 182, it was held that issues in the 
criminal case were likely to be included in the 
issues in the civil suit which was ripe for hearing. 
The criminal case was ordered to be stayed. Avoid¬ 
ance of the risk of a conflict of jurisdiction was 
one important reason given in the support of the 
order In the ca3e before us the civil suit has 
been ordered to be placed in the ready list. 

[11] Id Faiz Muhammad v. Abbas Jafferali, 
A. i. R. (22) 1935 Sind 387, it was held that 
where disputes in a criminal proceeding and civil 
suit were intimately connected and the civil suit 
had been instituted before the complaint, the 
criminal case should be stayed if common issues 
were capable of being decided more appropriately 
in the civil suit. 

[ 12 ] The civil suit was instituted long before 
the institution of the complaint. It cannot be said 
that it was instituted for the purpose of delaying 
the conduct of the criminal case. The mere fact 
that the claim made by the petitioner was the 
3ubjeet-matter of some investigation before the 
institution of the civil suit would not go to show 
that the civil suit was instituted mala fide. We 
do not think the ends of justioe will suffer by 
postponement of the proceedings in the criminal 
Court. 

[13] We, therefore, order that the proceedings 
cn the complaint shall be stayed till the final 
decision of the civil suit, which, we hope, will be 
expedited. 

[14] The Rule is made absolute. 

[15] Thadani C. J.— I agree. 

D.R.R. Rule made absolute. 

A. I. R. (39) 1952 Assam 80 (C. N. 44.] 

Thadani C. J. and Ram Labhaya J. 

State of Assam v. Abinash Chandra—Opposite 
Party- 

Civil Ref. No. 2 of 1950, D/- 4-12-1951. 

Legal Practitioners Act (1879), S. 14—Jurisdiction 
to make enquiry. 

A Magistrate who is not tho Presiding Officer of the 
Oourt in which the acta alleged were committed has no 
jurisdiction to make an enquiry under S. 14. [Para 3] 

Anno. L. P Act, S. 14 N. 2. 

P. K. Goswami, Jr . Goi't. Advocate—for the Slate ; 
S. K, GJiose and K. P . Bhattacharjee—for Opposite 

Party. 

Thadani C. J.—This is a reference purporting 
to be a reference made by the learned District 
-fudge, U. A. D. under S. 14. Legal Practitioners 
Act, in rogard to the conduct of a Mukhiear 
called Abinash Chan Ira Chakravarty. 

(2‘ It appears that a petition was forwarded 
to this Ci urt by the Secretary, Mukhtears’ Bar 
Association, Karimganj. Apparently, it was sent 


back by the Registrar to the District Judge, 
* P* A* D* for action. Mr. Goswami who appears 
for the State has not been able to show to us 
that the powers of the High Court under S. 13 , 
L. P. Act have been delegated to the Registrar 
of this Oourt. Prima facie, therefore, the for¬ 
warding of the papers to the District Judge, 
U. A. D. was not done under s. 13 , L. P. Act. 
Apparently, the learned District Judge has also 
considered that the papers were not forwarded 
to him by the High Court under S. 13 , L P. Act, 
in view of the fact that the reference to us has 
been made under S. 14, L. P. Act. 

[3] There are obvious difficulties in the way 
of our entertaining this reference. It appears that 
the enquiry against the Mukbtear has been made 
by the Subdivisional Magistrate of Karimgarj,' 
It is plain from the language of S. 14 that action 
ha9 to be taken by the Presiding Officer of the 
Court referred to in s. 14. Mr. Goswami concedes 
that the S. D. O. was not the Presiding Officer 
of the Court in which the alleged acts were 
done, but he contends that as he was one of 
the offioers of that Court, he was justified in 
holding an enquiry under S. 14. We are unable 
to accept the contention that a Magistrate who 
is not the Presiding Officer of the Oourt in which 
the acts alleged were committed has jurisdiction 
to make an enquiry under S. 14, L. P. Act. 

[4] It is clear from the record that the enquiry 
which the S. D. O. has made refers to two 
case*—one under S. 193. Penal Code and another 
under S. 177, Penal Code—brought against • the 
Mukhtear in the Courts of two Magistrates who 
are not the same persons as the S. D. O. who has 
made the enquiry. Those casts are still pending, 
The S D. O. has taken those cases into considera¬ 
tion and has recommended that on the strength of 
the allegations made in those cases, the Mukhtear 
should be disqualified We do not think that it 
was proper for the S. D. O. to refer to the allega¬ 
tions made against the Mukhtear in regard to 
which cases are still sub judice. Manifestly the 
proceedings against the Mukhtear must await the 
result of those prosecutions. 

[ 5 ] Mr. Goswami agrees that apart from these 
two cases, there is nothing in the report which 
would entitle the S. D. 0. to exercise jurisdic¬ 
tion. We therefore, decline to take any action 
upon the reference and return it with no orders. 
As regards tho propriety or otherwise of any 
further enquiry after the result of the criminal 
casos is known, it will be entirely within the 
discretion of tho authorities concerned. 

[6] The order of suspension of the Mukhtear 
made by the S. D O. is vacated. 

[ 7 ] Ram Labhaya J _I agree. 

V.R.B. Reference returned. 


i$82 Nandeswar Baku a v. The 

A. I. 1952 Assam 81 

Thadani 0. J. and Ram Labhaya J. 

Uandeswar Barua and another — Petitioners 
v. The State . 

Criminal Revn. No. 76 ot 1950, D/- 29-1-1951. 

Criminal P. C. (1898), S. 423 (1) (b) (3) — Appellate 
Court— Enhancement of sentence. 

Where the trial Coart sentenced the accused touDdergo 
rigorons imprisonment for 4 months and the appellate 
Court reduoed the substantive sentence to 3 months 
but ordered the accused to pay a fins of Rs. 500 and in 
default to undergo rigorous imprisonment for 1 month : 

Held that the sentence ordered by the appellate Court 
had resulted in its enhancement and was severer than 
the original one. It was set aside and original sentmce 
was restored. [Paia 6] 

Anno. Cr. P. C., S. 423, N. 33. 

J. C. Medhi—for Petitioners ; E. K. Goswami Govern¬ 
ment Advocate (Jr.) — /or The State. 

Ram Labhaya J. — This petition of revision 
is directed against an order of the Sessions Judge, 
U. A. D., dated 3 5-1950 by which the convictions 
of the two petitioners under 8. 420, Penal Code, 
were confirmed though their sentences of impri¬ 
sonment were reduced from 4 months to 3 months 
and in lieu of this reduction they were sentenced 
eaoh to pay a fine of R8. 500 and in default of 
payment to undergo rigorous imprisonment for 
one month. 

[ 2 ] The main contention raised on behalf of 
the petitioners is that their conviotions are not 
sustainable on facts. We have goro through the 
records carefully and see no reason to differ from 
the finding of fact arrived at by the Courts below. 

[3] The prosecution case is that Jogeswar 
Barua, petitioner, negotiated a sale of CO bundles 
of 0. I. sheets with the complainant Mathan 
Chandra Tamuli. The price fixed was Rs. 80 per 
bundle. The two petitioners took the complainant 
to S likhaguri and showed him a-boat with some 
stacks of C. I. sheets which he was informed were 
kept for sale. On the next day, viz. 26 6 1948, he 
paid the two petitioners a sum of Rs. 4000. They 
handed this sum to Priyaram, father of Nande¬ 
swar. petitioner. The 0. I. sheets were to bo deli¬ 
vered next day. On that day the petitioners did 
not deliver the sheets as stipulated, and they 
themselves could not be found. At night both the 
petitioners visited the complainant and told him 
that tho dealer, to whom the sheets belonged, 
had vanished and the money paid by him had also 
disappeared. The complainant went to the place of 
the accused next day again to make sure of what 
exactly had happened. He took two witnesses 
with him. The petitioners showed him some pieces 
of papers and pieces of blankets. They were of the 
size of ten rupee notes and it was represented to 
the complainant that the money that he had paid 
had been converted by some magic to these 
articles. The complainant Mathan naturally could 
oot swallow this fantastic story and again went 
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to the petitioners. He took with him Tileswar 
(p. W. 4) and Dinaram (P. w. 3) and another 
person this time and demanded his money back. 
The petitioners executed two promissory notes 
separately in favour of one Tileswar. Jogeswar’s 
promisory note was for Rs. 800 and that of 
Nandeswar’s was for Rs. 700. It appears that this 
did not satisfy the oomplainant and he informed 
the police of the occurrence on 29-6-1948. The two 
petitioners and Priyaram were sent up for trial. 
All the three were convicted by the trial Magis¬ 
trate. Priyaram was acquitted on appeal. 

[4] The prosecution story is supported by re¬ 
liable and independent evidence and we find no 
force in the defence set up in the Courts below 
that no money was ever paid to the petitioners. 
If that were so they could not have been persuad¬ 
ed to execute pro-notes in favour of some one for 
the benefit of the complainant. There could be no 
manner of doubt that the complainant was in¬ 
duced to part with a substantial sum of money by 
deception on the part of the petitioners. The 
charge has been fully brought home to the 
petitioners and there is no reason for interference 
with the order of conviction on this score. 

[5] It has also been urged that the offence, if 
any, bad been compounded outside the Court before 
the matter was reported to the police. The facts 
disclose an offence under s. 420, Penal Code. This 
could be compounded only with the permission of 
the Court. There has thus been no lawful compo¬ 
sition. The learned counsel has not been able to 
show us that any composition of offence under 
S. 450, Penal Code in tho circumstances of this 
case, could debar or preclude the police from pro¬ 
secuting or the Court from taking cognisance of 
the offence. Any possible taint cf illegality attach- 
ing to the agreement for the sale of C. i. sheets 
to the complainant also does not afford any 
answer to the charge. The convictions, in these 
circumstances, must be maintained. 

[6] The last point raised is that the alteration’ 
in the sentence ordered by the Appellate Court 
has resulted in its enhancement. The argument is 
that tho trial Court sentenced each of the peti 
ticnors to undergo rigorous imirisonment for 4 
months. The appellate Court reduced the substan¬ 
tive sentence of imprisonment but ordered each 
accused to pay a fine of Rs. 500 and in default to 
undergo rigorous imprisonment for 1 month. The 
result is that if the petitioners fail to pay the 
amount of fine they shall undergo ligorous im¬ 
prisonment for 1 month in dcfaultof its payment. 
The fine would still be recoverable. The scntencei 
is thus enhanced and is severer than the sentence 
originally awarded to the petitioners. Wo agree 
with the view of tho law and giving effect to°the 
contention raised by the learned counsel order 
that the original sentence passed against the pefci- 
tioners by the trial Magistrate be restored. The 
petition of revision is allowed to the extent indi- 
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cated above. The rule is discharged with modi¬ 
fication. 

[ 7 ] Thadani C. J. — I agree. 

D.R.R. Petition partly allowed. 
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SPECIAL BENCH 

Thadani G. J., Ram Labhaya and Deka JJ. 

Pioneer Bank Ltd.—Petitioner v. Mrs. Gyan 
Koer and another — Opposite Party. 

Civil Revn. No. 55 of 1950, D/. 30.8-1951. 

Banking Companies (Amendment) Ordinance (1949). 
S. 3 — “Arisen out of or in the course of such wind¬ 
ing up, is pending” — Meaning and scope—Banking 
Companies (Amendment) Act, (1950), S. 11. 

(Per Thadani C. J. and Deka J; Ram Labhaya J. 
contra) — The words ‘ arisen cut of or in the course of 
such winding up, is pending” are wide enough to include 
all proceedings without any reference to the date of their 
Institution, so long as they are pending in the course of 
the winding up. The words are not to be read as arising 
out of cr arising for the first time after the date of the 
winding up. [Paras 5, 28] 

Per Ram Labhaya J. — The word ‘arisen* with refe¬ 
rence to legal proceedings would be ‘to originate or 
spring from.’ A suit instituted by or against a bank before 
the order for winding up came into existence cannot be 
said to be a proceeding which has arisen in tbe course of 
the winding up. A pending proceeding may possibly be 
said to have arisen for purpose of S. 3, even though it 
commenced before the winding up order was passed if 
the winding up Court or the Liquidator had taken notice 
of the procending before 19-9-1919, the date of com¬ 
mencement of the Ordinance. [Paras, 13, 11] 

S. K. Qhose and P. Choudhari — for Petitioner. 

Case referred to : — 

('501 Civil Rule No. 510 of 1950 (Cal). [Prs. 6, 15, 25] 

Thadani C. J. -- This is an application under 
the provisions of S. 115, Civil P. C., directed 
against aa order, dated 11-2 i960, passed by the 
learned Subordinate Judge, U. A. D., by which he 
dismissed the petitioner’s suit for default of 
appearance. 

[ 2 ] The petitioner bank brought a suit in 1947, 
being T. Suit No. 18 of 1917, in the Court of the 
•Subordinate Judge, Jorhat, against the defen¬ 
dants, two widows of the late Sardar Tara Singh, 
for the recovery of a sum of Rs. 13,405-1-3 by the 
sale of the properties mortgaged by their hus¬ 
band. After a series of adjournments, the suit was 
fixed for hearing on 11-2-1950. Meanwhile on 
12-7-1949, the Calcutta High Court ordered a 
compulsory winding up of the petitioner bank and 
Mr. A. C. Ganguli, Barrister-at-law, was appoint¬ 
ed Official Liquidator. 

[3] It appears that the Directors of the peti¬ 
tioner bank failed to furnish the Official Liqui¬ 
dator with a statement of pending suits and 
proceedings by and against the petitioner bank. 
On receipt of certain papers from the Jorhat 
branch of tbe petitioner bank, the Liquidator 
came to know that a suit by the bank Was 
pending in the Court of the Sub Judge, Jorhat, 
and that papers relating to the suit were with 
Mr. R. Hazarika, an Advocate of Jorhat. The 


Official Liquidator requested Mr. Hazarika to 
furnish him with all the particulars of the suit. 
On 16-2-1950, one Mr. S. G. Sarma informed the 


Liquidator that Mr. Hazarika had been appoint¬ 
ed a Judge, and that the suit against Tara Sing’s 
widows had come up for hearing cn 11-2 1950, and 
was dismissed for default of appearance. 

[4] Some two months after the Calcutta High 
Court had ordered the compulsory winding up of 
the petitioner bank, an Ordinance called the 
Banking Companies (Amendment) Ordinance, 1949 
(xxiii [ 23 ] of 1949) was promulgated on 19-9-1949, 
S. 3 of which provided for automatic transfer of 
all proceedings to the winding up Court. The 
Ordinance of 1949 has been replaced by the Bank¬ 
ing Companies (Amendment) Act 1950, S. 11 of 
which corresponds to S. 3 of the Ordinance and is 
in these terms : 

“Where any proceeding for the winding up of a 
banking company or any other proceeding, whether Civil 
or Criminal, which has arisen out of or in the oouree of 
such winding .’up, is pending in eny Court immedi¬ 
ately before the commencement of this Aot, it shall 
stand transferred on such commencement to the Court 


which would have bad jurisdiction to entertain such 
proceeding if this Act had been in force on the date 
On which the proceeding commenced, and the Court to 
which the proceeding stands so transferred shall dispose 
of tbe proceeding as if this Act and the amendments 
made thereby were applicable thereto.” 


Mr. Ghose for the petitioner bank contends that in 
view of the provisions of S. 3 of the Ordinance 
which was in force on 11-2-1950, the date on 
which the suit was dismissed, the learned Sub- 
ordinate Judge had no jurisdiction to pass an 
order of dismissal as the suit stood automatically 
transferred to the Calcutta High Court. We think 
the contention is sound and must prevail. 


[5] Neither S. 3 of the Ordinance nor S. 11, 
Banking Companies (Amendment) Act, 1950 makes 
any reference to the date of the institution of the 
proceeding which stands, automatically transferr¬ 
ed. It is true that in this case the suit was insti¬ 
tuted in 1947 before the Banking Companies 
(Amendment) Ordinance, 1949, came into force, 
but it is equally true that the suit was pending 
when the banking Companies (Amendment)Ordin¬ 
ance, 1949, was promulgated. The question arises 
whether the suit which was dismissed for default 
by the learned Subordinate Judge, U. A. D., on 
H-2-1950, was a proceeding arising out of or in the 
course of the winding up. The words "arisen out 
of or in the course of or suoh winding up, is pend, 
ing” are wide enough to include all proceedings 
without any reference to the date of their insti¬ 
tution, so long as they are pending in the oourse 
of the winding up. The words "arisen out of or in 
the course cf such winding up is pending" are 
not to be read as arising out of or arising fer the 
first time after the date of the winding up. 

[6] lb is not disputed that the winding up was 
in course from 12-7-1949 and is in course till the 
present day. The order of dismissal having been 
passed on H-2-1950 in the course of the winding 
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ap of the petitioners bank—was an order which 
the learned Subordinate Judge, 0. A. D., had no 
jurisdiction to pa9S. We have before us a certified 
copy of an order in Civil Rule 540 of 1950 (cal) 
passed by the Calcutta High Court in exactly the 
same circumstances as in the present case. In the 
oase before the Calcutta High Court, the suit was 
brought by the petitioner bank in 1948 and the 
learned Subordinate Judge passed an order in 
that suit on 14 8-1950. The learned Judges of the 

Caloutta High Court observed : 

"It is quite clear that by reason of S. 11, Banking 
Companies (Amendment) Act of 1950, these proceedings 
are automatically transferred bo the High Court as they 
were civil proceedings arising out of the winding up 
pending when that Act was passed. The Subordinate 
Judge has no jurisdiction further to deal with this matter 
which. a3 I have said, baa been automatically transferred 
to the High Court by reison of this Section." 

With respect we agree with the interpretation 
put upon 8. 11, Banking Companies (Amendment) 
Act of 1950 by the learned Judges of the Calcutta 
High Court. 

[7] In this view of the matter, the order passed 
by the learned Judge, Jorhat, dated 11-2 1950, 
must be set aside as having been passed without 
jurisdiction. The suit stands automatically trans¬ 
ferred to the Calcutta High Court which has 
passed the winding up order in the matter of the 
petitioner bank in liquidation. 

[8l The result is that the revision application is 
allowed, but we make no order as to costs. 

[ 9 ] Ram Labhaya J. — This petition of revi¬ 
sion is directed against the order of the Subordi- 
nate Judge, U. A. D. dated 11-2 1950, dismissing 
plaintiff’s suit for default. 

[ 10 ] The contention raised is that the learned 
Subordinate Judge had no jurisdiction to dismiss 
the suit for default as before the date of the dis¬ 
missal, the suit had stood automiticaliy transfer, 
red to the Calcutta High Court under S. 8 , Banking 
Companies (Amendment) Ordinance, 19*9. Sec¬ 
tion 3 of the Ordinance provided that 

"where any proceeding for the winding up of a banking 
company or any other proceeding, whether civil or cri¬ 
minal, which h*8 arisen out of or in the cour3e of such 
winding up, i3 ponding in any Court immediately before 
the commencement of this Ordinance it shall stand trans¬ 
ferred on such commencement to the Court which would 
have had jurisdiction to entertain suoh proceeding if this 
Ordinance had been in foroe on the date on wh'ch the 
proceeding commenced, and the Court to which the 
proceeding stands so transferred shall dispose of the pro¬ 
ceeding as if this Ordinance and the amendments made 
thereby were applicable thereto." 

[ 11 ] The suit was instituted on 17-6-1947. The 
order for the compulsory winding up of the 
Pioneer Bank, the plaintiff in the case, was made 
on 12 7-1949. If S. 3 of the Ordinance applied to 
the case, the suit stood transferred to the Calcutta 
High Court on 19-9-1949. According to S. 3, the 
automatic transfer was to take place on the date 
of its promulgation. There is no provision for 
such transfers after the date of promulgation. The 
conditions for the automatio transfer of a pro¬ 
ceeding are that it should be pending on the date 


of the promulgation of the Ordinance and that it 
should have arisen out of or in the course of the 
winding’up. The suit may be a proceeding within 
the meaning of S. 3 of the Ordinance. It was 
pending on the date of the promulgation of the 
Ordinance What remains to be seen is whether 
the proceeding, in this oase the suit, had arisen be¬ 
fore the promulgation of the Ordinance out of or 
in the course of the winding up. 

[ 12 ] Mr. Ghose concedes that the suit could not 
be said to have arisen out of the winding up. His 
contention is that it has arisen in the course of 
the winding up and this is the only question in 
the case that requires determination. 

[ 13 ] The winding up commenced on 12-7 1949. 
The ordinance was promulgated on 19-9 1949. 
The proceeding must have arisen before the 19- 9- 
1949 and during the course of the winding up 
viz., between 12-7-1949 and 19 9-1949. The diction¬ 
ary meaning of the word ‘arisen’ with reference to 
legal proceedings would be 'to originate or spring 
from.’ A suit instituted by the liquidator may 
be a matter arising in the course of the winding 
up But can a suit instituted before the order for 
winding up came into existence be said to be a 
proceeding which has arisen in the course of the 
winding up? It is contended that such a suit, if 
pending on the date of the promulgation of the 
Ordinance, would be deemed to arise in the course 
of the winding up. If this was the intention, the 
Ordinance could have provided that all proceed¬ 
ings connected with or affecting the winding up 
and pending on the date of the promulgation in 
any Court shall stand transferred. It should not* 
then have been necessary to provide that the pro¬ 
ceedings should have arisen out of or in the 
course of winding up. The contention raised in¬ 
volves reading a great deal in the section which 
it does not contain. It also loses sight of the sig¬ 
nificance attaching to the words ‘has arisen in 
the course of the winding up.’ A comparison of 
S. 3 of the Ordinance with S. 45 B of the Act will 
amply illustrate my meaning. By that section the 
Court has been given the power to dispose of all 
claims made by or against a Banking Company 
and all questions of priorities and all other que 3 - 
tions whioh may arise in the course of the wind¬ 
ing up of a Banking Company coming within the 
cognisance of the Court or which the Court may 
deem it expedient or necessary to decide. The 
powers conferred by this section on the Court 
concerned with the winding up are very wide. 
The comprehensive language used in the section 
could have been employed far more effectively if 
it had been intended to lay down that all ponding 
proceedings wherever pending including claims 
by or against the Company shall stand transfer¬ 
red. It may be urged that the words 'has arisen’ 
may not be given a very restricted meaning. A 
pending proceeding may possibly be said to have 
arisen in the course of the winding up for pur- 
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pose of S. 3 even though it commenced before the 
winding up order was passed. 

[14] The winding up Court may have to take 

E notice of the proceedings commenced at the ins- 
ance of the Bank or pending proceedings against 
5 at some stage of the winding up. As these pro- 
eedings come to the notice of the Court, it will 
tave to take cognisance of them. When cogni- 
ance of these proceedings is taken, they may be 
aid to have arisen during the course of the wind- 
ng up. But this is not the position in this case. 
The order for cooapilsory winding up was passed 
on l2-7-i9i9 The Ordinance came into force on 
19 9-1949. The matter must have arisen in the 
oourse of the proceedings before 19-9-1949 It can- 
jjnot be said to have arisen before that date as bo 
jlfar as the winding up Court and the liquidator 
fare concerned the matter had not even come to 
Itheir notice. From a perusal of Para. 5 of the 
Jpetition, it is clear that the liquidator got some 
|ciue about this claim of the Bank in January 1950. 

| Before that date, the Court and the liquidator 
jwere completely ignorant about the existence of 
this suit. They had not taken notice or oognisance 
of it before that date. It seems to me that a pro¬ 
ceeding which had not come to the notice of the 
Court concerned with the winding up or the liqui¬ 
dator. was not intended to be covered by S 3 of 
the Ordinance. I find it difficult to hold that me¬ 
rely because the suit was pending between the 
two relevaut d\.tes, it must be held to have arisen 
'in tho course of the wlading up proceedings in the 
{circumstances of this caso 

[i5l Aa unrep)rted dooiaion of the Calcutta 
High Court in Civil Rule No. 640 of 1950'All .), 
has been relied on by Mr. Ghcse. This case is 
<3asi f y distinguishable. The suit in that case was 
instituted on 4-11-1948 by the Pioneer Bank Ltd. 
Daring tho pendency of the suit, the Bink was 
ordered to bo wo and up on 12-7-1949 and an in¬ 
terim offiaial liquidator was appointed. After this 
appointment, it appears that the plaint in the case 
wai amended and the plaintiff was shown as the 
Pioneer Bank Ltd., in liquidation. After this, the 
plaintiff, viz., the Pioneer Bank in liquidation 
applied to tho Court of the Sub Judg9 for sending 
the records of the case to the Calcutta High Court 
on the ground that it had stood automatically 
transferred to that Court by virtue of S. 3 of the 
Ordinance. The learned Sub-Judge deolined to 
transfer the case on 14 3-1950. On 18 3-1950, the 
Ordinance was repealed by S. 12, Banking Com¬ 
panies (Araondment) Act of 1950. Section 3 of the 
Ordinance was replaced by s. ll of the Act. The 
learned Judges of the Calcutta High Court held 
that tho proceedings stood automatically transfer¬ 
red to the High Court by reason of S. ll of the 
Act. It may be noted that on tho date of the 
order, the suit was still pending in the Court of 
the Sub Judge. It could possibly be said to have 
arisen in the course of the winding up as after the 
order for winding up, the plaint was amended on 


the application of the interim Official Liquidator. 
The suit, had come to the notice of the winding 
up Court, and not only cognisance of the matter 
had been taken but an amendment of the plaint 
had been asked for and was allowed after the 
order for winding up of the Bank was passed. The 
matter, therefore, might have been said to have 
arisen in the course of the winding up before the 
Banking Companies Act came into force. Under 
S. ll it could then be said to have stood auto¬ 
matically transferred to the winding up Court. 
This may be a possible view of the matter but 
such cognisance of the suit after the winding up 
order as occurred in the Calcutta case has not 
taken place in this case. As stated above, the 
Court and the Official Liquidator were ignorant 
about the existence of this suit at Jorhat till after 
the date of the promulgation of the Ordinance. 
The matter, therefore, had not arisen before that 
date in relation to the winding up proceeding. 

[ 16 ] I t.m fortified in this opinion by the 
provisions contained in S. 45-B occurring in 
Part ill A of the Act which was introduced in the 
Banking Companies Act of 1949 by S. 2 of the 
Ordinance. It confers jurisdiction on the Court 
as defined in S. 45-A to decide all claims made by 
or against any Banking Company, all questions 
of priorities and all other questions whatsoever, 
whether o! law or fact, which may arise in the 
courso of the winding up of the Company ooming 
within the cognizance of the Court, or which the 
Court may deem it expedient or necessary to 
decido for the purpose of doing complete justice 
or making a complete distribution of property in 
any such case. It is noteworthy that though the 
power is given to deoide certain claims and 
matters, the Court is not bound to decide all these 
matters itself. So far as matters coming within 
the purview of this section are concerned ,the 
jurisdiction of the Court as defined in S. 45 A is 
thus not exclusive. It wa3, therefore, not neces¬ 
sary to order automatic transfer of matters dealt 
with or covered by s. 45 B (l). This seotion speci. 
fically deals with claims made by or against any 
Banking Company. There is no reference in 9. 3 
of the Ordinanoe to claim by or against Banking 
Companies and the scheme of the Ordinance indi¬ 
cates that such a reference was not necessary. 
Section 3 of the Ordinance was intended to trans¬ 
fer suoh cases to the Court as defined in 8. 45-A 
which could be dealt with by it alone. According 
to s. 45 a, the Court means the High Court exer¬ 
cising jurisdiction in tho place where the regis¬ 
tered office of a Banking Company (incorporated 
in Indial which is being wound up is situate. The 
definition of the Court contained in this seotion is 
for purposes of Part ill and Part ill A of the 
Banking Companies Act of 1949 as amended by 
the Ordinance. Part III of the Banking Com¬ 
panies Aot, deals with the suspension of business 
and winding up of Banking Companies. This part 
regulates winding up proceedings in the Court. 
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Part III-A, which has been introduced into the 
Banking Companies Act by S. 2 of the Ordinance 
mates special provisions for speedy disposal of 
winding up proceedings. Before the Ordinance 
came into force, the jurisdiction of the High 
Court in matters relating to the winding up was 
not exclusive. By S. 45-A, which has been intro¬ 
duced into the Banking Companies Act by 8. 2 of 
the Ordinance the Court was defined for purposes 
of Part in and Part ill A as the High Court 
exercising jurisdiction in the place where the regis¬ 
tered office of the Banking Company which was 
being wound up at the time the Ordinance was 
promulgated was situate. The section further pro. 
vided that no other Court shill have jurisdiction 
to entertain any matter relating to or arising out 
of the windirg up of a Banking Company. As the 
definition is for purposes of parts in and ill A of 
the Banking Companies Act as amended and was 
applied to barking companies which were being 
wound up, it follows that the intention was that 
so far as winding up proceedings were concerned 
no other Court except the High Court should 
have jurisdiction. Other Courts were deprived of 
the jurisdiction to entertain any matter relating 
to or arising out of the winding up of a banking 
company. Matters relatmg to winding up mean 
winding up proceedings. A reference to S. 40, 
Banking Companies Act, would support this view. 
Matters arising out of the winding up would be 
part of the winding up proceedings. It is in res¬ 
pect of these matters that exclusive jurisdiction 
was con'erred on the High Courts and other 
Courts were debarred from entertaining them. It 
beoame necessary, therefore, that proceedings 
covered by S. 45 A and pending in Courts other 
than High C urts be transferred to the High 
Courts as from the date of the promulgation of 
the Ordinance they were to coase to have juris¬ 
diction in them. Section 3 of the Ordinance fulfils 
this need. It provides for automatic transfer of 
pending proceedings in winding up to the Courts 
invested with jurisdiction under the Ordinance. 
The proceedings for the winding up or ether pro¬ 
ceedings, Civil or Criminal, which had arison out 
of or in the course of the winding up were to 
stand transferred automatically to the High Court 
concerned by virtue of the provisions contained 
in S. 3 of the Ordinance. Seen in the light of 
8 s. 45 a and 45 B it would appear that pending 
proceedings in winding up and such proeedings 
as arose out of them or in the course of the wind¬ 
ing up and were pending in the winding up Court 
which could not exorcise jurisdiction after the 
promulgation of the Ordinance were intended to 
be trunaferrod from that C„urt. It is for this 
reason that we co not find any reference in S. 3 
to claims by or against Banking Companies pend¬ 
ing in Courts other than the Courts exercising 
jurisdiction under the Companies Act. The head¬ 
ing of the section also points to that conclusion. 
It is as follows: “Transfer of pending proceedings 


in winding up to the Court exeroising jurisdiction 
under this Ordinance.’* It seems to me that pro¬ 
ceedings in winding up aDd connected proceedings 
arising out of or in the course of winding up and 
pending in the winding up Court are alone cover¬ 
ed by S. 3. The section yields to this interpreta¬ 
tion bub even if we do not go as far as that, I find 
it difficult to hold that suits by or against com¬ 
panies pending in Courts other than the Court 
exercising jurisdiction in proceedings in winding 
up were intended to be covered by S. 3 even 
though the Court concerned with the winding up 
had not in any way taken cognizance of those 
matters. 

[17] The petitioner cannot avail of the Banking 
Companies (Amendment) Act. In the Calcutta 
case, the suit was pending when the Rule came 
up for hearing. The suit in this case is not pend¬ 
ing and therefore the matter cannot be dealt with 
under the Banking Companies (Amendment) Act. 
In the view of tho matter that I take, the suit 
did not stand automatically transferred to the 
Calcutta High Court before the date on which it 
was dismissed for default. That order whether 
right or wrong is nob without jurisdiction and this 
petition of revision, therefore, ought to fail. 

[is] The question is nob entirety free frock 
difficulty. The language of the relevant provisions 
is involved and far from clear. The case has been 
heard ex parte . We did not have the advantage 
of hearing any one od behalf of the opposite party. 
My Lord the Chief Justice and my learned bro¬ 
ther Deka J., have preferred to give an extended 
meaning of S. 3 of the Ordinance and I have pro- 
found regards to their views. In these circum¬ 
stances it is with considerable hesitation that I 
have come to the conclusion stated above. 

[19] Deka J.— I agree with the view taken by 
my Lord the Chief Justice but would like to add 
the following : 

[ 20 ] In this case, the suit was instituted on 
17 6-47, the plaintiff Bank went into liquidation on 
12 7-49 and the Ordinance No. 23 of 1949 by which 
the suit (T. S. No. 18 of 1917) is alleged to be gov¬ 
erned came into operation on 19 9 49 and the said 
Ordinance was replaced by the Banking Com¬ 
panies (Amendment) Act of 19t0 on 18-3 50 or 
thereabouts. The suit was dismissed for default 
under o. 9, Civil P. C., on 11 2 50 by the Subordi- 
nate Judge, u. a. d., when the Ordinance was in 
force. 

[21] The only point for decision is whether 
S. 3 of the Ordinance No. 23 of 1949 (an Ordinance 
to amend the Banking Companies Act) applied to 
the suit brought by the Pioneer Bank, now’ in 
liquidation and the learned Subordinate Judge 
passed the order of dismissal without jurisdiction. 

[ 22 ] It is common ground that the Ordinance 
applied to suits or (.roceedmgs (pending at the 
time tho Ordinance was passed) that arose out of 
or iD the course of such winding up. According to 
my Lord the Chief Justice, this suit was a pro 
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ceedmg fchafc had arisen ‘out of or in the course 
of the winding up’ of the plaintiff Bank. Ram 
Labhaya J., has held a contrary view. 

[23] If S. 3 of' the Ordinance is read with 
S. 45-A of Act X [lo] of 1949 the Banking Com¬ 
panies Aot, it would be clear that Civil or Crimi¬ 
nal proceedings stand automatically transferred 
provided they are pending in the course of the 
winding up and regarding other matters which 
are also pending but come up for the firBt time 
after the course of the winding up has begun, any 
other Court will have no jurisdiction to enter¬ 
tain those matters and they shall have to be 
transferred to the Court as provided under S. 45 A. 
Section 45 A says that no other Court shall have 
jurisdiction to entertain any matter relating to 
or arising out of the winding up of tbe banking 
company. This makes it clear that S. 3 of the 
Ordinance applies to Civil or Criminal proceed¬ 
ings that arose previous to the passing of the 
Ordinance and were pending. Suits or proceedings 
tiled thereafter shall be hit by S. 45- a. 

[24] It comes to this, therefore, that if the 
present suit satisfies two tests viz., first, that it 
has arisen out of or in the course of such winding 
up, and second that it was pending, it will stand 
automatically transferred by virtue of S. 3 of the 
Ordinance to the Court as contemplated by 
S. 45-A, Banking Companies (Amendment) Act. 

[25J The Caloutta view is as appears from the 
copy of the judgment in an unreported case, 
civil Rule No. 540 of 1950 (cal.), that such pro¬ 
ceedings are considered to have arisen out of 
winding up and pending. This view proceeds on 
the interpretation that the words 'has arisen out 
of or in the course of* mean that for the purpose 
of automatic transfer as provided under S. 3 of 
the Ordinance, it is sufficient that the proceeding 
is connected with or related to the windirg up of 
the banking company. In my view this interpre¬ 
tation is quite correct reading the phrase as a 
whole. 

[•-Cj I do not quite agree with my learned bro¬ 
ther Ram Labhaya J., when he says that the 
word arise would mean only ‘to originate or 
spring from, ; it also means 'to come up so as to 
ho heard, and to^my mind, this is the sense in 
which the words has arisen’ have been used in 
S. 3 of the Ordinance. 

[27j The matter came up before the learned 
Subordinate Judge for bearing on 11 - 2-50 aDd he 
ought to have held that the proceeding had 
arisen’ an d was pending within the meaning cf 

3 of the Ordinance and he ought to have held 
that the suit should automatically be transferred 
to the liquidating Court, and that he had no 
jurisdiction to pass any order. 

[28l The next point for consideration is whe¬ 
ther S. 3 of the Ordinance was limited to pro¬ 
ceedings that wore started in between the date of 
the winding up order and of the passing of the 
Ordinance, as the words used are 'in the course 


of the winding up.’ The Ordinance is silent as to 
when the proceedings should have started. In the 
absence of any words to signify that the intention 
of the Ordinance was to limit this section only to 
Civil or Criminal Proceedings started after the 
winding up order, we should give a liberal inter, 
pretation and hold that S. 3 was meant to apply 
to all proceedings arising out of cr in the course 
of winding up and pending, irrespective of the 
time when they were started. 

[29] I am unable to share the view of Ram 
Labhaya J., that the proceeding should be taken 
cognizance of by the Court or taken notice of by 
the liquidator with a view to bring it under the 
oategory of cases meant to be covered by S. 3 of 
the Ordinance. 

[30] My learned brother has stated in his judg¬ 
ment that it is conceivable that a pending pro¬ 
ceeding may possibly be said to have arisen for 
purpose of S. 3 even though it commenced before 
the winding up order was passed, and if that is 
so, there is no reason why we should give a 
narrower interpretation to the words of the Ordi¬ 
nance, which have later on been incorporated in 
a Statute by the State legislature. 

[31] In this view of the matter, I agree with 
my Lord the Chief Justice that the order by the 
learned Subordinate Judge, U. A. D., on 11-2-1950 
was passed without jurisdiction and that the suit 
stood automatically transferred to the Court as 
provided under the Statute. 

[32] The result is that the revision petition is 
allowed but I am not in favour of allowing any 
cost as there was no contest. 

G.M.J . Petition allowed. 
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Askaran Pavchiram Firm — Appellant v. 
Rabin Brothers & another — Respondents. 

8 . M. A. No. 1 of 1950 D/- 27-11 1951. 

(a) Civil P. C. (1908) O. 30, R. 2, O. 21, R. 10 — 
Decree obtained by lirm — Assignment to partner — 
Execution by assignee as partner — Validity. 

Where a partnerahip firm obtains a decree under its 
name under O. 30, II. 2 and on its dissolution, assigns it 
to its partner, the partner has, in its execution, the 
choioe of two courses — (1) either to execute the decree 
as a partner in the firm although tbe firm had been dis¬ 
solved, or (2) bring bimstlf on the record as an assignee 
under the provisions of O 21. R- 16. C. P- C. and then 
to execute the decree. Where he elects the first course 
and relies upon his position as a partner in the deoree- 
holder firm, then notwithstanding the assignment of the 
decree in his favour, it would not be obligatory upon 
him first to apply under O. 21. R. 16, C. P. C., for, in a 
suit brought by a firm in accordance with tbe provisions 
of O. 30 the pro\iso to R. 2 of O. 30 expressly sayB that 
the proceedings shall continue in the name of the firm. 

[Para 7] 

Anno. C. P. C. O. 30 R. 2 N. 3. 

(b) Civil P. C. (1908), O. 30, R. 10, O. 21, R. 50 — 
Defendant carrying on business in name other than 
his own — Decree against — Execution. 
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A sued R on a handnote exeouted by R In the name of 
‘R brothers’, the name in whioh he carried on his 
business, makirig both R and R Brothers defendants in 
the suit. The person actually served was R who filed 
his written statement and defended the suit. R never 
stated that he had nothing to do with 12 biothers. In 
execution of the decree against R the question wa9 
whether application under 0. 21, R. 50 was necessary. 

Held that R was personally liable under the decree 
and the execution against R individually was maintain¬ 
able. No question of proceeding under O. 21, R. 50 coaid 

therefore arise. , 

Anno. Civil P. C. O. 30, R. 10, N. 1; O. 21, R.50, N. 1. 

B. C. Barua — for Appellant. 

Thadani C. J. —This is a second miscellaneous 
appeal from the order of the learned District 
Judge, U. A. D., dated 13-1-1950, by which he dis¬ 
missed the decree-holder’s execution application 
with costs. 

[2] The execution application was brought as 
far back as the 26 5 1942. It was ultimately dis¬ 
missed by the learned Special Subordinate Judge, 
A. V. D. An appeal against the dismissal was 
preferred to the Court of the Additional District 
Judge, A. V. D. who allowed the decree to be 
executed after some amendments, by his order, 
dated 23 7 1943. An appeal was preferred to the 
Calcutta High Court against the order of the 
learned Additional District Judge, dated 23 7-43, 
and the Calcutta High Court remanded the appeal 
for a finding upon two points and directed the 
lower appellate Court to dispose of the appeal on 
the basis of its findings arrived at on the two 
points referred to it. 

[8] The points referred to the lower appellate 
Court were : 

“(1) Whether the firm of Asbkaran Pancbiram is now 
competent to execute the decree-and this will involve a 
further decision of the point as to whether, if it is so 
entitled, whether the previous execution was in order; 

whether the firm of Robin Brothers was a joint 
Hindu family ooncern, as is said by the learned Special 
Subordinate Judge, or really a partnership firm, as is 
assumed by the lower appellate Court and if it la a 
partnership firm, whether under O. 2, R. 50, Civil P. C. 
the decree-holder is entitled to proceed against the parti¬ 
cular person;” 

The Calcutta High Court in its order of remand 
stated: 

“To us it seems that the application for execution 
which is now pei ding is defective on more grounds than 
one. It has been taken as granted by both the Courts 
below that the firm of Ashkaran Panchiram was dissolv¬ 
ed in 1938, an! the decree in question was actually 
assigned to one of the partners named Eoutmal Pincha. 
The earlier Execution case of 1939 was held to be a 
proper one inasmuch as it was a step-in-aid of execu¬ 
tion taken by the assignee even though there was no 
notice served under O 21, R. 16, Civil P. C. If a3 a 
matter of fact, there has been assignment already, and 
the assignee has taken cut execution of the decree on 
that footing on the previous occasion, it is difficult to 
say how an application could now be filed by the original 
firm which is not legally in existence. We do not ap¬ 
preciate the reasoning of the lower Appellate Court that 
as Routmal Pincha has purchased the goodwill of the 
firm, the firm itself could be taken to be another name of 
the individual. Even if he is the owner of the firm, but 
-as the deoree has been assigned by the firm to him as 
individual, the firm would no longer be the owner of the 
■decree, The lower appellate Court sees the difficulty in 


the situation, and it allows amendment of the petition 
by substituting the name of the assignee ltoutmal 
Pinoha in place of the firm. 

Mr. Bhabesh Chandra Barua who appears for the 
appellant however, docs not support the decision of the 
lower appellate Court on that ground. The position 
taken up by him is that the firm is entitled to ignore the 
assignment altogether and take out execution in its own 
name, and so far as his client is concerned, he dies not 
want to take advantage of the leave for amendment 
given by the lower appellate Court. 

This gives the matter a difierent complexion altogether. 
We think that in the circumstances, ft is a matter which 
requires investigation as to whether the firm is now 
competent to execute the decree, and this will involve ft 
further decision of the point as to whether if it is so 
entitled, whether the previous Execution case waB in 
order. The other difficulty which was pointed out by 
the Special Subordinate Judge, ae said above, is that 
although the decree was obtained against Rabin Brothers, 
which is either a partnership firm or a joint Hindu 
family business, the present application for execution 
has been made against an individual named Babindra 
Nath 8arma. We think it requires investigation as to 
whether it was a joint Hindu family concern as iB said 
by the Special Subordinate Judge, cr really a partnership 
firm as has been assumed by the Lower Appellate Cturt, 
and if it is a partnership firm, whether under 0. 21, 
R. 50, the decree-holder is entitled to proceed against 
this particular person.” 

[4] The lower appellate Couifc, in disposing of 
the first question referred to it, fces proceeded on 
the footing that as it was admitted that the firm 
of Ashkaran Panchiram had already assigned the 
decree to one of their partners called Routmal 
Pincha, the execution application filed by Rout¬ 
mal PiDcha was incompetent. On the second ques¬ 
tion, the lower appellate Court came to the 
conclusion that it was a joint family concern as 
defined in S. 5, Partnership Act, and that the 
names of the partners of the firm not having been 
disclosed in the plaint and the members of the 
joint Hindu family nob having been made parties 
to the suit), the execution of the decree could not 
proceed against Rabindra Nath Sarma who was 
not made a party in the original suit, in hia 
individual capacity. 

[ 5 ] It appears to us that the lower appellate 
Court has net fully apprei iated the directions 
given by the Calcutta High Court. The proper 
interpretation of the order of the Calcutta High 
Courtis ; (l) that the lower appellate Court was 
first to ascertain—by whom was the first execution 
brought; if it was not brought by Routmal Pincha 
on behalf of the plaintiff firm, how would ifc 
affect the execution application. 

[6] It is not disputed that the suit was properly 
brought by the firm of Ashkaran Panchiram 
under the previsions of O. 30, Civil P. C. against 
Rabin Brothers. Apparently Rabindra Nath 
Sarma carried on business in the Dame of Rabin 
Brothers; that is to say. in a name other than hiB 
own. It is implied in the order of remand of the 
Calcutta High Court that if the first execution 
application was brought by Routmal Pincha, a 
partner of the plaintiff firm, to execute the decree 
in the name of the plaintiff firm, then the resuli 
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of the execution application would not be the 
same if Routmal had brought the first execution 
application as an assignee of the decree. Plainly 
the result would not be the same. As an assignee, 
relying upon his position as an assignee, as dis¬ 
tinct from his position as a partner in the decree- 
holder firm, Routmal was bound to bring himself 
on the record under the provisions of o 21 , R. 16 , 
Civil P. C., ard then to execute the decree. But 
if he relied upon his position as a partner in the 
decree holder firm, then notwithstanding the 
assignment of the decree in his favour, it would 
not be obligatory upon him first to apply under 

O. 2i, R. 16, Civil P. C., for, in a suit brought by 
a firm in accordance with the provisions of 0. SO, 
the proviso to R. 2 of o. 30 expressly says that 
the proceedings shall continue in the name of the 
firm. In other words, when a suit is instituted 
by a firm, all the proceedings shall continue in 
the name of the firm, including execution pro¬ 
ceedings. 

[ 7 ] We have seen the original record and no¬ 
where do we find—neither in the first execution 
application nor in the subsequent execution appli¬ 
cation that Routmal Pincha scught to execute the 
decree as an assignee. Ab a partner in the decree- 
holder firm—a position which is not disputed he 
was entitled to continue the execution proceed¬ 
ings in the name of the decree-holder firm in 
accordance with the proviso to R. 2 cf O. 30, Civil 

P. a, notwithstanding the fact (hat at a previous 
stage, the decree in the suit had been assigned by 
the decree, bolder firm to him. It was precisely 
this aspect of the case which the learned Judges 
of the Calcutta High Court had in view when 
they remanded the appeal. All that the lower 
appellate Court, therefore, was concerned with, 
was to find out whether the two execution appli¬ 
cations made by Routmal Pincha were filed on 
behalf of the decree-holder firm. The lower ap¬ 
pellate Court ha 3 made no reference to this 
point. On examining the lecords, we find that at 
no stage had Routmal Pincha filed the execution 
application in any other capacity than in bis 
capacity as a partner seeking 60 execute the decree 
obtained by his firm in accordance with the pro¬ 
viso to R. 2 of o. 30, Civil P. C. The question, 
therefore, of Routmal Piccha seeking to exeoute 
the decree as an assignee, did not arise. He had 
choice of two courses : ( 1 ) either to execute the 
decree as a partner in the firm although the firm 
had been dissolved, or ( 2 ) to bring hiomlf on the 
record as an assignee under the provisions of 

O. 21 , R. 16 , Civil P. C. and then to execute the 
decr<e. Routmal Pincha elected the first course 
and by reason of the proviso to R. 2 , o. 30, Civil 

P. C., no exception can lo taken to it. 

[8J As regards the second point referred (o the 
lower appellate Court by the Calcutta High Court, 
namely whether the defendant firm, Rabin 
Br jthers, was a partnership firm or a joint Hindu 
family concern, and whether before_the decree 
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could be executed against Rabindra Nath Sarma, 

an application under o. 21 , R. 60. Civil P. O. was 

necessary, it seems to us that the position is 
equally simple. 

[9] The suit was brought by the plaintiff firm 
upon a hand.note executed by Rabindra Nath 
Sarma in the name of Rabin Brothers. As an 
executant of the promissory note, Rabindra Nath 
barma was undoubtedly liable personally. He 
was made a defendant in the suit. The plaintiff 
firm sued Rabin Brothers, in whose name the 
promissory note was executed, as well as Rabindra 
Nath Sarma who had executed the promissory 
note. The plaintiff firm was entitled to bring the 
suit under the provisions of o. 30, R. 10, Civil 
P. C. when they found that Rabindra Nath 
barma had executed the hand.rote in a name 
other than his own. Rabin Brothers were thus 
liable to be served either through the Manager or 
partner.. The person actually served in the suit 
was Rabincra Nath Sarma. When a person who 
has been served in a suit instituted under the 
provisions of o. 30, if be is neither the Manager 
nor a partner, he must appear under protest. Far 
from appearing under protest Rabindra Nath 
Sarma filed a written statement, and in para. 4 
of^his written statement, be stated : 

-*ke accounts submitted by the plaintiff are wrong. 

I he allegation made by the plaintiff that the defendant 
made endorsement on the back of tie hand note as token 
of pajment, is vague. Actually on 161 30, a portion of 
it was paid up.” 

In other words, he defended the suit. In his 
defence, he did rot say that he had nothing to 
do with Rabin Brothers. Having regard to his 
written statement, it is reasonable to suppose 
that Rabindra Nath Sarma was carrying on 
business in the name of Rabin Brothers. He was, 
therefore, personally liable. The question of 
taking proceedings under o. 21 , R. 50, Civil P. C. 
did not arise. 

[10] The result is that we set aside the order 
of the learned District Judge refusing to execute 
the decree against Rabindra Nath Sarma. We 
allow the appeal with costs throughout, and order 
the execution to proceed against Rabindra Nath 
Sarma. 

[ 11 ] Ram Labhaya J. — I agree, in the con¬ 
clusion reached by my Lord the Chief Justice. 

D.B.R. Appeal allowed. 
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Assam Supplies Ltd _ Appellants v. The Union 

of India and others — Respondents . 

First- Appeal No. 7 of 1950 (with Civil Rule No. 33 (/) 
of 1950). D/- 27 11-1951. 

(a) Indian Independence (Rights, Property and 
liabilities) Order (1947), S. 8(1) IB)—Liability of Rail¬ 
ways. 

After tlio Indian Independence (Rights, Property and 
Liabilities) Order, 1947, where the faota of a case fall 
within the purview of cl. (b) of S. 8 (1), the rights and 
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liabilities under the contract shall be the rights and 
liabilities of the Dominion of India. The question, there¬ 
fore, of the liability of the Assam Railway independently 
of the Dominion of India does not arise. All that was 
required to be done when instituting the suit was to make 
the Dominion of India a party and to state that as the 
case relates to a Railway, the General Manager of the 
Assam Railway has been served with a notice under 
8. 80, Civil P. O. [Para 8] 

(b) Indian Independence (Rights, Property and 
Liabilities) Order (1947), S. 8(1) (b) —Liability oi Union 
of India for loss of goods on Railways — Railways 
Act (1890), Ss. 72 and 80. 

By virtue of the terms of el. (b) of S. 8 (1) notwith¬ 
standing the fact that the North Western Railway on 
which the goods were booked was Dot sued and notwith¬ 
standing the fact that it wa* not proved that the goods 
were lost on the Assam Railway, the Union of India took 
upon itself the rights and liabilitifs under tbo contract. 
The liability of the Union of India was the same as the 
liability of a bailee under the Contract Act in the absence 
of any risk note, ai.d until the Union of India had led 
evidence that it had discharged its duties as a bailee the 
question of misconduct or negligence did not arise. 

[Paraa 9, 14) 

Anno. Railways Aot, 8. 72, N. 3; S. SO, N 1. 

(c) Limitation Act (1908), Art. 31 — Suit again 

Union of India—Plaintiff is entitled to another 2 
months besides one year lor notice under S. £0, Civil 
P. C. [Para 15J 

Anno. Lim. Act, 30, N. G. 

(d) Civil P C. (1908), S. 80 — Notice served on 

General Manager of Assam Railways — Suit against 
Union of India — Provisions oi S. 80 are complied 
with. [Para 12] 

Anno. C, P. C., 8. 80, N. 9. 

(e) Bengal, Agra and Assam Civil Courts Act (XII 
[12) ol 1887), S. 13 (1) — Court having jurisdiction 
over two places trying it at one place instead of 
anoiher. 

Where the trial Judge who tried the case at Oauhati* 
had jurisdiction to try the case at Tezpur and vice versa, 
tho fact that he did not try the cate at Teapur but at 
Gaubati would not make the judgment or decree invalid 
for that reason. [Para 16} 

S. A[. Lahiri and P, Chaudhury — for Appellants i 
D. M. Medhi and S. C. Das—fur Respondents. 

Thadani C. J. — This is a First Appeal from 
tho judgment and decree of tho learned Subordi¬ 
nate Judge, Gauhati, dated 23 12-1943 by which 
he dismissed the suit with no order as to costs. 

[ 2 ] The plaintiffs Messrs. Assam Supplies, Ltd, 
brought a suit against (l) tho Governor-General- 
in Council ( 2 ) the Chief Administrative Officer of 
the Assam Railway, and (3) the General Manager 
of the Tezpur-Balipara Railway claiming a sum of 
rupees nine thousand odd as compensation for non¬ 
delivery of 218 bags of Gram weighing 551 rnaunds 
5 setr3 which had been despatched under R. K. 
No. 983743 from a place clalled Goniana now in 
Pakistan to Tezpur in Assam. The plaintiffs ser¬ 
ved the Governor General of India through the 
General Manager cf the Assam Railway and in 
due course brought a suit on 9 G 1948. 

tb) During the pendency of the suit 'the Domi 
nion of India ’ was substituted for ' the Governor- 
General in Council ’ and later ‘.the Union of 
India ’ for ‘ the Dominion of India. ’ 


[4] The defence to the 6uit was (l) that the 
suit as framed was not maintainable in law, (2) 
that the suit is barred by limitation, (3) that 
the plaintiffs had no rights to sue, (4) that the 
Court had no jurisdiction to try the Buit, (5) that 
the statutory notices under S. 77, Railways Act 
and S. 80. Civil P. C., were bad if they were 
served at aid, (6) that the alleged loss, if at all, 
occurred under circumstances over which the 
railway had no control, (7) that there was no 
negligence, carelessness or misconduct on the 
part of the railway or its servants. 

[5] On the pleading the trial Court framed the 
following issues : 

(1) Whether the suit is bad for want of Court’s juris¬ 
diction? 

(2 1 Whether that suit is bad for defective notices under 
S. 77, I. R A, and S. 80 Civil P. C ? 

(3) Whether the loss is due defendants’ negligence ? 

(4) Whether the claim is bamd? 

(5) Whether the defendants 2 and 3 are liable for the 
plaintiff's claim ? 

(6) What relief, if any, is the plaintiff entitled to? 

[6] As a result of its findings on these issues 
the trial Court dismissed the suit. 

[7] Mr. Lahiri for the plaintiff appellants con¬ 
ceded that the suit against defendant 3 has been 
properly dismissed. 

[8l As regards the question of the liability of 
defendant 2, it is common ground that it is 
not independently liable, independently of the 
Union of India. Indeed after the Indian Indepen. 
dence (Rights, Property and Liabilities) Order, 
1947 where the facts of a case fall within the 
purview of cl. (b) of s. 8 (l), the rights and liabili¬ 
ties under tho cootraot shall be the rights and 
liabilities of the Dominion of India. The question, 
therefore, of the liability of the Assam Railway 
independently of the Dominion of India does not 
arise. All that .was required to be clone when in 
stituting the present suit was to make the 
Dominion of India a party and to state that as 
the case relates to a Railway, tho General 
Manager of tho Assam Railway has been served 
with a notice under S. 60, Civil P C-. In this view 
it is plain that no decree against the Assam Rail¬ 
way can be passed 

[ 9 ] Tae question remains as to the liability of 
the Union of India, It is not disputed that the 
contract w*s for the carriage cf goods over more 
than one Railway, the Railway which would have 
delivered the consignment wa9 the Assam Rail¬ 
way in the Union of India. The liability of a 
Railway as a carrier is governed by s. 72, Indian 
Railways Act. In other words, the liability of the' 
Union of Iniia is tho same as the liability of a 
bailee under the Indian Contract Act in the ab¬ 
sence of any risk note. It is an admitted position 
in this ease that no rick note was oxecuted in 
respect of the carriage of the goods. 

As a bailee the Union of India had to discharge 
the duties which are prescribed by the Indian 
Contract Act. After the Union of India had dis- 
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charged its dutie3 as a bailee* tshe question of 
negligence or misconduct might have arisen but 
until the Union of India had led evidence that 
it had discharged its duties as a bailee the ques¬ 
tion of misconduct or negligence did not arise. 
It is true that the Union of India was in a very 
unpleasant position in regard to the disoharge of 
its duties as a bailee under the Indian Contract 
Act by reason of the fact that the Railway to 
which the goods were consigned for the purpose 
of carriage was in the first instance the North- 
Western Railway, in Pakistan. 

[ 10 ] It was contended by the learned Advooates 
for the respondents that the Union of India oan- 
not be held liable for the acts and omissions of 
the North-Western Railway. The short answer 
to the contention is that the position in regard to 
contracts which were made before the appointed 
day and which were not exclusive for the pur¬ 
poses of the Dominion of Pakistan, are to be 
deemed to have been made on behalf of the 
Dominion of India and the rights and liabilities 
arising out of such contracts which fall within 
the purview of cl (b) of s. 8 (l) of the Indian 
Independence (Rights, Property and Liabilities) 
Order, 1947 shall be the rights and liabilities of the 
Dominion of India. H ow those rights and liabilities 
are to be proved i3 nob a matter for our considera¬ 
tion. If the rights and liabilities arising out of a 
contract statutorily involve certain duties which 
had to be performed under the Indian Contract 
Act read with S. 72, Indian Railways Act by the 
Union of India, then in the absence of evidence led 
by the Union of India that those duties were 
discharged, we think the position is that the Domi¬ 
nion of India would be liable for the breach of 
tli9 contract without going into the question of 
misconduct or negligence. 

till It is from this point of view that we pro¬ 
pose to deal with the judgment of the trial Court. 

[12] On the issue of notice (issue No. 2) the 
finding of the trial Court is against the defen- 

I dants and we think rightly. The provisions of 
S SO, Civil P. 0. have been observed by reason of 
the fact that a notice was served on the General 
Manager of the Assam Railway. 

[is] It was contended by the learned Advocate 
for the defendants that under s. 80, Indian Rail¬ 
ways Act, the Railway which can be sued is the 
Railway upon which the goods were booked or the 
Railway upon which the loss of the goods occur- 
red; the North-Western Railway has not been 
sued and it is not proved that the loss ocourred 
on the Assam Railway; the question, therefore, 
of the liability of the Union of India does not 
arise. 

This contention might have prevailed if the 
Indian Independence (Rights, Property and Liabi 
|lities) Order, 1947, was not in force. By virtue of 
jtho terms of cl. (b) of S. 8 (l) of this order it 
jseems to us that notwithstanding the faot that 
the North-'Western Railway, in this case was not 


sued and that notwithstanding the fact that it is 
not proved that the goods were lost on the Assam 
Railway, we think the Union of India took upon 
itself the rights and liabilities under the contract 
and as we have observed these rights and liabili- 
ties involved the performance of certain statutory 
duties, evidence as to which was to be led by the 
Union of India and which it has failed to do. 

[ 14 ] The 3rd issue decided by the trial Courb 
relates to the question of limitation with reference 
to Art. 31 , Limitation Act. In this connection 
Mr. Das for the respondents for the first time in 
this Court attempted to question the legality of 
the substitution of the name of the Dominion of 
India in place of the Governor-General in-Council 
without considering the question of limitation. 
We declined to permit it to be raised before us 
for the first time. 

Cl5J So far as the question of the applicability 
of Art 31, Limitation Act, is concerned, we think 
the Subordinate Judge was right in deciding 
against the defendants. As the trial Court rightly 
points out, the goods were booked on 26 - 4 - 1947 . 
Under Art. 31 the period of limitation is a year, 
from the time when the goods ought to have been 
delivered. The plaintiff was entitled to another 2 
months for the purpose of notice under S. 80, 
Civil P. C. If 14 months are counted from 26-4- 
1947, the suit could have been brought on 26-6-1948, 
and >ec it would have been within time; the suit 
was actually filed on 9-6- 1 948. 

[16j The first issue involves the question of the 
territorial jurisdiction of the trial Court. We 
think that in considering this issue the learned 
trial Court has not correctly appreciated the 
position. It appears to think that the question of 
jurisdiction was to be decided with reference to 
S. 20, Civil P. C. Section 20 . Civil P. C., has no 
application to the facts of this case. What applies 
to the faots is s. 13, Bengal, Agra and Assam 
Civil Courts Act (Aot xii [ 12 ] of 1887) Mr. Das 
for the defendants oonceded that the trial Judge 
Mr. Hazarika was the only Subordinate Judge 
for the whole of the Lower Assam Districts which 
constitute the local limits of the jurisdiction of 
the District Court in the Lower Assam Districts. 
This concession made by Mr. Das is sufficient for 
the purpose of holding that Mr. Hazarika who 
tried the case at Gauhati instead of at Tezpur, 
had jurisdiction to try the suit. 

In this view it is not necessary to refer to sub- 
s. (3) of s. 13, Bengal, Agra and Assam Civil 

Courts Act 1897 which lays down that : 

'"A decree or order passed by the Subordinate Judge or 
MuDsif shall not be invalid by reason only of the case in 
which it was made having arisen wholly or in part in 
place beyond the local area if that place is within the 
local limits fixed by the (Provincial Government) under 
sub 8. (1)’\ 

Undoubtedly by virtue of the notification issued 
under sub s. ( 1 ) of S 13 Mr. Hazarika who tried 
the case at Gauhati, had jurisdiction to try the 
case at Tezpur and vioe versa. The fact that he 
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did nob try the case at Tezpur but at Gauhati 
would not make the judgment or decree invalid 
for that reason. 

[17] We have already dealt with issue Nos. 4 
and 5 while dealing with the question of the 
rights and liabilities of the Dominion of India by 
virtue of cl. (b) of S. 8 (l), Indian Independence 
(Rights, Property and Liabilities) Order, 1947. So 
far as the conclusion of the trial Court relates to 
the liability of defendants 2 and 3 there is nothing 
to be said against it but so far as the conclusion 
relates to the liability of defendant 1 we are un¬ 
able to sustain it. Accordingly we reverse the 
judgment and decree of the trial Court in so far 
as it dismisses the suit against defendant 1. 
Having regard to the fact that defendant 1 did 
not lead evidence to discharge its statutory 
duties in accordance with the Contract Act read 
with 9. 72, Railways Act, defenant 1 must be held 
liable. We set aside the judgment and decree of 
the trial Court in so far as it relates to defendant 1 
and decree the suit against defendant 1 with costs 
throughout. The plaintiffs will, however, pay the 
oosts of defendant 3 throughout. 

[18] It is ordered in accordance with 9. 82, 
Civil P. 0., that defendant 1 do pay the decretal 
amount within three months from the date of 
this order. 

[19] The rule is discharged. 

[ 20 ] Deka J,— I agree. 

D.H. Buie discharged. 
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Thadani 0. J. and Deka J. 


Aswini Kumar Sinha and another—Petitioners 
v. Dy. Collector of Central Excise and Land 
Customs, Shillong —Opposite Party. 

Civil Rule No. 82 of 1951, D/ 19 11-1951, 

Constitution of India Art. 226-Jurisdiction of High 
Court to issue writ. 


Where the territory in whioh the aiPor and gold were 
seized by the Deputy Colleotor under the Sea Customs 
Act is outside the jurisdiction of the High Court, merely 
bemuse the Doputy Collojtor hag been living in Shillon" 
and is a Collector for Shillong under the Sea Customs Act 
the High Court i3 not competent to issue a writ of 
certiorari to him. [Parag 2, 3] 


a ] ld Ohaudhuty^ for Petitioners ; 

U. N. Med At, Govt. Advocate—for Opposite P arty. 

Thadani C. J. — This is an application purport¬ 
ing to be an application under Art. 226 of the 
Constitution of India, asking for a writ of cer¬ 
tiorari to be issued to the Deputy Collector of 
Central Excise and Land Customs, Shillong, 
quashing his order dated 28-10-1950. The order 


is in these terms : 


“I, therefore, under S. 1G7 (8), Sta Customs Act 1878 
read with S 9, Laud Customs Act, 1924, order confisca¬ 
tion of the gold and silver. These may be redeemed by 
the party under S. 183, Sea Customs Act, 1878, on pay¬ 
ment of a fine of R?. 150C0 plu9 import duty due and a 
pergonal penalty of Rs. 500. The fine should be deposited 
into a Government Treasury under the head “I Customs 
Land Customs, fees, fines forfeiture and Mho. “by nn 


ordinary ohalan form duly oountersigned by a Depart- 
mental Officer or supported by a copy of this order, 
Sd/ A. N. Nanda Deputy Collector of Central Excise 
and Land CuBtoms, Shillong.” 

It is not disputed by the learned Advocate for 
the petitioner that the gold and silver confiscated 
were confiscated in the town of Agartala in the 
State of Tripura. In view of para, (f) of cl. (2) of 
R. 2 of the rules framed under S. 37, Central 
Exoise and Salt Act of 1944 (Act l/44>, a Collector 
for the State of Assam, Tripura and Manipur 
means the Collector of Central Excise at Shillong. 
It is admitted that the Deputy Collector, Mr. 
A. N. Nanda is a Collector of Central Excise and 
Land Customs at Shillong, within the meaning 
of para, (f) of cl. (2) of R. 2. 

[2] Mr. Medhi has raised a preliminary objec¬ 
tion namely that the application under Art. 226 
of the Constitution of India is incompetent by 
reason of the fact that the powers of the High 
Court under Art. 226 of the Constitution of India 
have to be exercised throughout the territories in 
relation to which it exercises jurisdiction, and 
that it can issue to any person or authority 
exercising judicial or quasi-judicial powers an 
appropriate writ within those territories; as the 
Collector of Central Excise, Shillong, seized the 
gold and silver within territories outside the 
jurisdiction of this Court, this Court is not com¬ 
petent to issue a writ of certiorari under Art. 226 
of the Constitution of India. Mr. Ghose on the 
other hand contends that although the territory 
in which the silver and gold were seized by the 
Deputy Collector is outside the jurisdiction of! 
this Court, nevertheless by reason of the fact 
that the Deputy Collector has been living in 
Shillong and is a Collector for Shillong under 
the Sea Customs Act, this Court is competent to 
issue a writ of certiorari to him. If this argu¬ 
ment were accepted, it would lead to an anoma¬ 
lous position, for instance, a Deputy Commissioner 
of Pakistan might seize contraband goods within 
the territory of Pakistan and then come to Shil¬ 
long for a holiday; would this Court be compe¬ 
tent to issue a writ of certiorari to him merely 
because ho happens to be present within the 
jurisdiction cf this Court ? We do not think so. 
Tho prerequisites for the exercise of the powers' 
of a High Court under Art. 226 of the Constitution 
of India are (l) that the territories in which the 
act is alleged to be done is done within the 
territories over wh ! ch the High Court has juris-| 
diction, (2) that the person against whom a writ 
is sought must have exercised judicial or quasi 
judicial functions in the territories which are 
subject to tho jurisdiction of this Court. 

[3] lb is obvious that the Deputy Collector in 
this case exercised the alleged judicial or quasi¬ 
judicial functions not within the territories over 
which this Court has jurisdiction, but in a terri¬ 
tory over which this Court has no jurisdiction 
For these reasons, the preliminary objection 
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Iprevails and the petition ia returned to the peti¬ 
tioner for presentation to the proper Court. 

[4] Deka J.—I agree. 

Petition returned. 
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Thadani C. J. and Ram Labhaya J. 

Chandi Ram Deka —. Appellant v. Jamini 
Kanta Deka — Respondent. 

First Appeal No. 4 of 1950. D/- 6-2-1951. 

Evidence Act (1872), S. 34 — Entries in 'books of 
account— Relevancy. 

In order to be relevant under S. 31 the books of ac¬ 
count must be kept regularly in the course of business. 
-They must be in conformity with some known eyettm of 
accounting. Where the books produced are merely the 
ledgers not supported by any day book or roznamcha, 
containing no entries of transactions as they take place 
and there is no daily opening or closing bilanoe in the 
ledger accounts but what was shown from those books 
was that there was plaintiff s account and in that ac¬ 
count entries were made, and those entries could all have 
been made on any one day, these books do not lulfil the 
requirements of S. 31 and be regarded as relevant under 
that section. [p ara 6 ] 

Anno. Evi. Act, S. 34. N. 1, 2. 

S. K. Ghose and B. B. Das—for Appellant. 

Ram Labhaya J, —This is an appeal from 
the judgment and decree of the Court of the Poli¬ 
tical Officer, Miami Hills, Sidiya dated 4th 
January 1950 The decree was in a suit for reco¬ 
very of Rs. 2.878-9-6. The claim was based on 
handnotes. The sum decreed was Rs 700 with pro¬ 
portionate costs. 

[ 2 ] Plaintiff has appealed. The case for the 
plaintiff was that defendant borrowed different 
sums on three different dates. The total amount 
borrowed was Rs. 2000. The amount was not repaid 
on demand. He claimed Rs. 2000, principal, and 
the rest as interest calculated at the rate of 2 per¬ 
cent plus an item of Rs. 2-9-0 as the costs of the 
notice. 

[3] Defendant s main plea was that a sum of Rs. 
1625 had been paid back. This consisted of 4 items 
paid on different dates during the months of March, 
April and May 1947. He admitted his liability to 
pay interest at Court rate. The political Officer 
oame to the conclusion that the plea of repayment 
to the extent of Hs. 1G25 had been substantiated 
by the evidence given by defendant. He, therefore, 
allowed the claim of the plaintiff to the extent of 
Rs. 700 only which includes interest calculated at 
the rate of 12 per cent por annum. 

[4] It has been urged on behalf of the appellant 
that the payment of the sum of Rs 1625 has not 
been proved and the finding of the Political Officer 
on this point is unsustainable. 

[5] We havo only the statement of the defen¬ 
dant on this point. lie did not examine any other 
witnesses. His own statement was than he paid 
Rs. 6C0 on 15th March 1947, Rs. 25 on 16th Maroh 
1947, Rs. 400 on 3rd April 1947 and Rs. 600 on 29th 
May 1947. He also deposed that he hai entered 
these payments in his account books wbioh he 


produced. The entires were marked Exs. A, B, o 
and d. He further stated that the plaintiff gave 
him a chit, Ex. E, on the occasion of his last 
payment, i. e., on 29bh May 1947. According to him 
on that date plaintiff promised to return the hand- 
notes executed by him in plaintiff’s favour but did 
not keep his word Defendant admitted that in¬ 
spite of the failure of the plaintiff to return the 
handnotes, he did not send any notice demand¬ 
ing their return. He did not even assert that a 
sum of Rs. 1625 had been paid to the plaintiff 
when he received a notice of demand from him 
for the entire amount. 

[6] The first question is whether the account, 
books relied on by the defendant in support off 
the plea of repayment can be regarded as rele-l 
vant. In order to be relevant, they must be kept! 
regularly in the course of business. They must be! 
in conformity with some known system of ao I 
counting. The books produced in this case do not! 
fulfil those requirements. They are merely the! 
ledgers of the defendant. They are not supported! 
by any day book or roznamcha. They do not! 
contain entries of transactions as they take place.! 
There is no daily opening or closing balance ini 
the ledger accounts. What has been shown from! 
these books is that there was plaintiff’s account! 
and in that account entries were made. These en-J 
tries could all have been made on any one day.! 
These books, therefore, cannot be regarded aal 
relevant under S..34, Evidence Act. The entries! 
in books, therefore, oould not be used in evidence.. 
We are still left with the defendant’s statement. 
We do not think that this statement alone suffices 
to discharge the burden that was rightly placed 
on him. In his written statement he suggested 
that three persons. Bholoka Mahari, Govinda Ram 
Da9 and Mohan Chandra Kalita, would be able to 
throw light on the plea he had raised. He did 
not examine any one of them in defence. Govinda 
was, however, examined as a Court witness. He 
did not support the defendant. Defendant's own 
statement, unsupported as it is, cannot be accept¬ 
ed as sufficient proof of the partial discharge of 
the liability which he has pleaded. 

[7] Exhibit E purports to have been exeouted 
on 30th May 1947. According to the defendant no 
sum was paid on this date. The last eum (Rs. 600) 
was paid on 29th May 1947. The receipt does not 
bear any signature. It has not been proved to 
have been exeouted by the plaintiff. It receives 
no^ support from the accounts. There is thus no 
evidence on the basis of which we would be justi¬ 
fied in recording a finding in defendant's favour 
that a sum of Rs. 1625, alleged to have been paid, 
was actually paid to the plaintiff. The liability to 
pay the entire sum therefore remains. Defendant 
has not disputed his liability to pay interest. He 
has also not questioned the rate at which interest 
was calculated. The plaintiff, in these circums¬ 
tances, is entitled to a decree for the principal 
amount claimed with interest at the rate of 12 per 
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cent per annum, the rate allowed by the Court 
below. 

[8l The appeal ia, therefore, all 3we 1. The decree 
of the trial Court will be modified and plaintiff 
will be granted a decree for R3. 2440 with propor¬ 
tionate coats in both the Courts. 

[9] Thadani C. J— I agree. 

V.B.B. Appeal allowed. 
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Ram Labhaya and Deka JJ. 

Kabiram—Appellant v. Ananiiram — Respon - 
dent. 

First Appeal No. 1 of 1951 (Probate), D/- 5-2-1952. 

(a) Succession Act (1925), S. 63 (c) — Attestation 
of will by illiterate witness by a mark — Validity — 
Sign, meaning of — General Clauses Act (1897), 
S. 2 (52). 

The word 'sign 1 in S. 63 (c), Succession Act, would 
inolude a mark in view of the definition of the term in 
General Glauses Act. It is, therefore, not absolutely 
necessary that the attesting witnesses should sign. 
Plaoing of a mark by an illiterate attesting witness would 
not hy itself invalidate the document or the attestation : 
A. I R. (24) 1937 Bom. 339 ; A. £. R. (23) 1936 All. 57G 
(F. B ), Foil. ; 11 Gal. 429, Disting. [Para3 3, 4) 

Anno. Suooession Aot, S. 63, N. G ; General Glauses 
Act, 8. 2, N. 24. 

(b) Civil P. C. (1908), Ss. HI and 151 and O. 9, R. 9 
— Application for probate — Dismissal for default — 
Applicati n for restoration also dismissed for de‘ault 
—Second application for restoration of previous ap¬ 
plication — Inherent power of Court—Evidence Act 
(1872), S. 115. 

An application for the grant of probate was dismissed 
for default. An application for its restoration was also 
dismissed for default. A seoond application for restorition 
of the previous rejtoration application was allowed by 
aou9ent of parties on payment of costs. The application 
for prebate was also then restored with oosta by consent ; 

Held tbit the second application for restoration wa3 
not governed by 0. 9, R. 9, Civil P. 0 , which in terms 
only applies to suits and not to applications. Possibly 
O. 9, R. 9, real with S. ill may cover such application. 
But such an application could undoubtedly bo entertained 
In exorcise of the inhorent powers of Court under 3. 151 
of the Code as the dismissal of the application for default 
must be taken to be uu lor 3. 151. The order for restora¬ 
tion was, therefore, not invalid or contrary to law. 

[Para 7] 

Held also that in view of th9 conduct of the opposite- 
party in allowing both the applications on payment of 
003ts, the opposito party wu3 estoppel from challenging 
the restoration at a subsequent stage. [Para 7] 

Anno. C. P. C., O. 9 (G*n.), N. 2 ; 0. 9, R. 9. N. 6 and 
10 ; S. 141 N. 2; 3. 151, N. 2, Pts. 2G to 29. 

A. P. Gosioimi — for Appellant ; S. O, Das—for Res• 
pondent. 

Oases referred to : 

(’•25) 47 All. 878 : (A. I R. (12) 1925 All. 773). [Pc. 7] 
C36) 68 All. 1034 : (A I. R (23) 1935 All. 570 F. B ). 

[Pr. 1) 

(’37) A. I. R. (24) 1937 Bom. 331 *. (171 lad. Gus. 319). 

(Pc. 3] 

(’85) 11 Cal. 429. [Pr. 3J 

Ram Labhaya J.—This appeal arises out of 
a probate proceeding. Anandiram Sufc, plaintiff, 
applied for the probate of a will said to have been 
exeouted by Kinaram Sat, deceased, who, accord¬ 


ing to the allegations in the petition for probate, 
died on 4th Ashar 1355 B. S. The case of Anandi¬ 
ram, respondent, was that Kinaram, deceased, 
bequeathed his property of the value of Rs. 233 
(acoording to Collector’s assessment) to him by a 
will duly executed. He claims to be the executor 
and the sole legatee. The claim was resisted by 
Kabiram. The main plea raised by him was that 
the will had not been executed by Kinaram, 
deceased. He was not at Kayapani where tho 
will was said to have been executed. It was also 
pleaded that he did not possess testamentary 
capacity at the time. On behalf of Anandiram, 
respondent, two witnesses were examined. He 
him3eif also appeared in the witness box. No 
evidence was led on behalf of Kabiram, appellant. 
Of the two witnesses examined by Anandiram, 
one was an attesting witness whose attestation of 
it was indicated by a mark. The learned Subordi¬ 
nate Judge on a consideration of evidence has 
come to the conclusion that the will was duly 
executed and attested and the testator was in 
the full possession of his senses at the time of its 
execution. He therefore ordered a probate of the 
will to issue. Kabiram has appealed. 

[2] The learned counsel for the appellant has 
contended in the first place that duo execution of 
the will has not been proved. Wo have gone 
through the evidence and we agree with the 
learned Subordinate Judge that tho evidence led 
on behalf of Anandiram establishes the fact that 
Kinaram, deceased, did execute the will in the 
presence of witnes963 who attested the dooument. 
The Goanbura an attesting witness and the soribe 
aro both disintore ted persons. There is no reason 
why their testimony on the point should ba 
discarded particularly in the absence of rebuttal. 

[ 3 ] The learned counsel has al3o argued that so 
far as attestation is concerned it should bo by a 
witness who can sign. The attesting witnesses, if 
they cannot sign, cannot validly attest a will. 
Thi3 contention is based on a comparison between 
the language used in ol. (a), of S 63, Succession 
Act, and cl. (c) of that section. In cl. (a), it is 
provided that “tho testator shall sign or shall 
affix his mark to the will, or it shall be signed by 
some other person in his presence and by his 
direction.” Clause (c) provides that "the will 
shall bo attested by two or more witnesses, eacli 
of whom ha3 seen the testator 3ign or affix hi3 
mark to tho will or has seen some other person 
sign the will, in the presence and by the direction 
of the testator, or has received from the testator 
a personal acknowleigmeut of his signature or 
mark or of the signature of such other person ; 
and each of the witnesses shall sign the will in 
the p-esence of the testator, but it shall not be 
necessary that more than one witness bo present 
at the same time and no particular form of attes- 
tatiou shall be necessary." It is contended that 
the requirement of cl. (c) is that witnesses shall 
sign the will and that putting a mark or a thamb 
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impression is not permitted by the language of 
cl. (c). In support of this contention, the learned 
counsel relied on Nitya Gopal Sircar v. Nagendra 
Nath, 11 Cal. 429. It may be noticed that this 
case wa3 decided under the old Act (Act x CIO] of 
1865). Till that time the word ‘sign’ had not been 
defined anywhere. After that decision the word 
‘sign’ has been defined in the General Glauses Act 
of 1897 and the definition has been made to include 
a mark also in the case of an illiterate witness. 
In view of this change in the law made subse¬ 
quent to that decision, it has been held in Annu 
Bhujanga v. Rama Bhujanga, A. I, R. (24) 1937 
Bom. 389, that even in cl. (c) of S. 63 the word 
‘sign’ would include a mark. It is, therefore, not 
absolutely necessary that the attesting witnesses 
should sign. Placing of a mark by an attesting 
witness would not invalidate the document or the 
attestation. 

[4] In Mailcoo Lai v. Santoo, 58 ALL. 1064 
P.B. the same view was taken. We are in res¬ 
pectful agreement with the view taken in these 
cates and hold that if an illiterate attesting 
witness oan validly attest the will by placing 
his mark or thumb impression on it, plaoing of a 
mark or thumb impression would, in suoh circum¬ 
stances, meet the requirements of law in view of 
the definition of the word ‘sign’ as given in the 
General Glauses Act. 

[5] Besides, the attestation of the will by one 
illiterate witness by means of a mark would not 
invalidate the will in this case as at least 3 
literate attesting witnesses of the document have 
been proved to have signed the will. The attesta¬ 
tion by these 3 witnesses has been proved by 
evidence led on plaintiffs’ behalf. Even if it is 
assumed for purposes of argument that attesta¬ 
tion by signature is necessary and that the 
illiterate Goanbura did not properly attest the 
document the will remains a duly attested docu¬ 
ment. Its due attestation has been proved by the 
same witnesses who have proved its execution. 

[6] The last contention raised by Mr. Goswami 
is that in this case the petition for probate was 
dismissed for dofault. An application for its 
restoration was put in within time. The applica¬ 
tion for restoration wa3 also dismissed in default 
in October 1919. Another application for its res¬ 
toration was put in 2 days after, on 31st October 
1949. This application was restored on 28 bh 
January 1950 on Kabiram agreeing to its restora¬ 
tion on payment of costs. A sum of Rs. ia was 
paid to him as costs before restoration. On 18th 
March 1950 the suit (application) was also res. 
tored with the consent of Kabiram and on pay¬ 
ment of costs. It is now contended that both, 
the application for restoration of the original 
petition for probate and the second application 
(which had also been dismissed in default) wore 
allowed illegally. The contention is that when 
the application for restoration of the application 
by which restoration of the probate application 


application of the restoration of the probate 
petition had expired. Tnat application could not 
be treated as an application for restoration of 
the probate petition and the application for res¬ 
toration which had been dismissed for default 
could not be restored as the provisions of O. 9 
R. 9, Civil P. 0., did not apply to applications. 

[7J We do not think, this contention should 
prevail. The second application for restoration 
was for the restoration of the application made 
for the restoration of the probate petition. This 
application is, no doubt not covered by the pro¬ 
visions of 0. 9, R. 9. The rule applies in terms 
to suits and not to applications. But a possible 
view of the matter may be that O. 9, R. 9 read 
with S. 141, Civil P. 0., should cover this appli¬ 
cation. We are however, inclined to the view 
that the application could be entertained by the 
Court below in the exercise of its inherent juris¬ 
diction under s. 151, Civil P. 0. A Division 
Bench of the Allahabad High Court, in a case 
reported in Ganesh Prasad v. Bkagelu Ram, 
47 ALL. 878, held that 

1 an application to restore to the file of pending casea 
an application, whioh has been dismissed for default, 
for the restoration of a suit dismissed for default is 
entertainable, if under no other provision of the Code 
of Civil Procedure, then under S. 161 of the Code.” 

An application cannot be proceeded with if it is 
not prosecuted. It has to be dismissed for default.! 
Such a dismissal can only be in the exercise ofl 
inherent jurisdiction of the Court, if O. 9 is not! 
applied to applications. If the dismissal fori 
default is possible under S. 151, the restoration! 
of the application should also be possible in the] 
exercise of the inherent jurisdiction. The second! 
application for restoration, therefore, was oom l 
petent. The Court had the jurisdiction to restore! 
the application which had been dismissed in] 
default. It was restored and then it was open! 
to the Court to restore the petition for probate.! 
This was also restored. The orders of restoration,! 
therefore, are not illegal or contrary to law.1 
We notice also that on both the occasions, the! 
appellant himself agreed to the restoration. He! 
also realised costs. This conduct on his part! 
estopps him from urging at this stage of the! 
litigation that the restoration of the one or the! 
other was not justified on facts. 

[8] For reasons given above, this appeal must 
fail and is dismissed. We make no order as to 
costs. 

[9] Deka J, —I agree. 

K.S. Appeal dismissed. 


A. I. R. 1932 Assam 94 
Thadani 0. J. 

Hamid Reza Majumdar — Appellant, v. The 
D. C. t Cachar — Respondent. 

R. A. No. 65 (m) of 1950, D/- 1-2-1951. 
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Assam Land Revenue Manual Part VI Cbap. X — 
Rules under, R. 190-Cancellation of lease — Powers 
of D. C.—Validity of alienation. 

The question of the validity of the lease has nothing to 
do with the powers of a D. C. to cancel the lease of a 
fishery if he finds as a fact that the lessee has parted 
with the fishery for a consideration whether by way of 
sale or lease. [Para 2] 

The D. C. is entitled to act upon the evidence of the 
leBBee given in eome other proceedings. [Para 3] 

The transfer of a right to enjoy property for considera¬ 
tion for whatsoever time, is a lease. It makes no differ¬ 
ence that in a sub-lease the period is less than the period 
of the original lease. [Para 4] 

P. Choudhuri — for Appellant; R. K , Goswami G. A> 
(Jr.)—for Respondent. 

Judgment.—This is an appeal under R. 190 of 
the Rules relating to fisheries framed under 
Chap, x of Part vi of the Assam Land Revenue 
Manual, directed against an order of the learned 
Addl. Deputy Commissioner, dated 14-11-50, by 
which he cancelled the fishing rights of tbe appel¬ 
lant Hamid Reza Majumdar with whom the 
fishery No. 2 situated in River Barak wa3 settled, 
for contravention of the terms of the lease in that 
the appellant had parted with his fishing rights 
in favour of one Abdul Waheb for a sum of 
Rs. 3400, and had allowed Abdul Wahed to fish 
with a specified type of a fishing net for a sum 
exceeding the sum which is permissible under the 
rules. 

[ 2 ] It is contended by Mr. Choudhuri for the 
appellant that the learned A. D. G. has errone¬ 
ously relied upon the document purporting to 
grant a lease of the fishery fer 12 months, in that 
the document required to be registered was not 
registered. I do not think that the question of the 
validity of the lease has anything to do with the 
powers of a D. C. to cancel the lease if he finds 
as a fact that the lessee has parted with the 
fishery for a consideration whether by way of 
sale or lease. 

[3] In this case, the learned D C. has relied 
upon the evidoace of the lessee given in some 
other proceedings wherein he had stated that he 
had parted with his fishing rights for a sum of 
rs. 3,400. The learned D. 0. was entitled to aot 
upon this statment and regard the lessee’s action 
as a breach of the berms of the settlement. If Mr. 
Choudhuri's contention, to which I have referred, 
wore to prevail, the terms of a fishery settlement 
can be broken with impunity by the grantee 
deliberately excuting a legally ineffective sale or 
lease with the connivance of the vendee or lessee. 
I am not concerned with the rights of the grantee 
in relation to his lessee or purchaser or vice 
versa, but with the powers of the D. C. to cancel 
a grant of fishery if ho finds that the terms of 
the grant have, in fact, been contravened. I am 
satisfied that the learned D. C. has in this case 
properly exercised his powers in the matter of tbs 
cancellation of the settlement with the appellant. 

[4] lb was next contended by Mr. Choudhuri 
that assuming that there was a sale or leaso, it 


was not a sale or lease for the entire period of 
the settlement, but limited to a year, and that 
the transaction, therefore, cannot bo regarded as 
a breach of the conditions of the grant itself. I 
am unable to accept this contention. Section 105, 
T. P. Act, defines a lease. The transfer of a right 
to enjoy property for consideration for whatso¬ 
ever time, is a lease. It makes no difference that 
in a sub lease the peried is less than the period 
of the original lease. In this view, I maintain the 
order of the learned A. D. C., Cachar, and dis¬ 
miss the appeal with no order as to costs. 

V.B.B. Appeal dismissed. 
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Giridharilal Surana , Appellant v. Mirzamal 

Agarwalla, Respondent. 

First Appeal No. 8 of 1950, D/- 3-3-1952. 

(a) (Assam) Khasi States (Administration of Jus¬ 
tice) Order (1950), S. 18 — Shillong administered 
areas — Civil Jurisdiction — Constitution of India, 
Art. 372 (1). 

By virtue of clause (1) of Art. 372 of the Constitution 
the Khasi States (Administration of Justice) Order still 
remains in force. The civil jurisdiction in the Shillong 
administered area is therefore still vested in the officer-; 
mentioned in S. IS of the Order. [Para G] 

f (b) Civil P. C. (1903), S. 16 (a)—Court having no 
jurisdiction over immovable property—Claim for rent. 

The general rule that the Court within the limits of 
whose jurisdiction a part of the cause of action arises can 
entertain the suit is not applicable to suit covered by 
S 16, I. P. C. unless it can be shown that a particular 
case is covered by the proviso to the section. The section 
forbids even claims for rent of immovable property being 
tried by a Court which has no jurisdiction over the im¬ 
movable property in question. [Para S] 

Anno. : C. P. C , S. 16 N. 5. 

K. P. Dhattacharjee , lor Appellant ; S. M. Lahiri, 
M. N. Roy and J. C. Gnsiuatni, for Respondent. 

Ram Labhaya J. — This order shall he read 
in continuation of this Court’s order of remand 
daated 9-2-1931. 

(2) By the order of remand, the learned Subor¬ 
dinate Judge was directed to give a finding on 
the question whether the house in suit is situated 
within the limits of the territorial jurisdiction of 
the Subordinate Judge, Shillong. He has answered 
the question in the affirmative. 

(3) The learned counsel for the defendant-appel¬ 
lant has contended that the finding is opposed to 
incontrovertible evidence that was produced on 
behalf of the defendant-appellant. lie points out 
that according to the statement of d. W. 2 relied 
on by the learned Subordinate Judge the house 
in suit was situated within a locality commonly 
known as Goalpatty which is included in the 
“Shillong administered area.” The correctness of 
this statement of fact is not disputed even now 
by the learned counsel for plaintiff-respondent. 
The situation cf the house is known. It lies within 
the limits of tho “Shillong Administered Areas.’' 
The question of jurisdiction thus resolves itself into 
the simple question whether the learned Subordi- 
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nate Judge who heard and disposed of the suit 
out of which the appeal has arisen had juris¬ 
diction in the “Shillong Administered Areas”. 

(4) The learned counsel for defendant-ap¬ 
pellant has referred us to Notification No. SK/ 
40/48/83 dated 1st June 1949 by which the 
Khasi State (Application of laws) Order, 1949 
promulgated by the Governor of Assam was 
notified. Section 2 (a) of this Order defines 
“Shillong Administered Areas”. The order also 
enumerates all Acts that apply to the Khasi 
States or the “Shillong Administered Areas”, 
which are part of the Khasi States. 
The learned Counsel points out that the 
administration of justic e in the Khasi States 
is regulated by the Khasi States (Adminis¬ 
tration of Justice) Order, 1950. The Order was 
promulgated by the Governor of Assam, in the 
exercise of the powers conferred on him by 
S. 4 of the Extra Provincial Jurisdiction Act, 
1947 (XLVII (47) of 1947) as delegated to him 
by the Government of India in th e Ministry 
of States. 

Section 18 of th e Order entrusts the adminis¬ 
tration of Civil Justice to the Deputy Commis¬ 
sioner, Additional Deputy Commissioner, As¬ 
sistants to the Deputy Commissioner and the 
Courts of the Siems. The Subordinate Judge 
of Shillong has therefore no jurisdiction in the 
locality which is known as “Shillong Adminis-. 
tered areas”. The Order when read with Noti¬ 
fication No. SK/140/49/9 dated 25th January, 
1950 would show that by order of the Governor 
of Assam, references to the “Dominion Agent 
Khasi States”, “Additional Dominion Agent, 
Khasi States,” “Assistant to Dominion Agent, 
Khasi States” and the “Court of the Khasi State 
Federation” wherever they occured in all en¬ 
actments applicable to the Khasi States or the 
'Shillong Administered Areas” under the Extra- 
Provincial Jurisdiction Act, 1947, wer e to be 
construed as referring respectively to the “De¬ 
puty Commissioner, Khasi and Jaintia Hills 
District”, “Additional Deputy Commissioner, 
Khasi and Jaintia Hills District”, “Assistant to 
the Deputy Commissioner, Khasi and Jaintia 
Hills District”, and th e “Court of the Deputy 
Commissioner, Khasi and Jaintia Hills District”. 

(5) There can in thes e circumstances be no 
manner of doubt that the officers mentioned 
in S. 18 of the Khasi States (Administration 
of Justice) Order with their altered designa¬ 
tions alone are charged with the duty of ad¬ 
ministering civil justic e in the area in which 
the house in suit is situate. 

(G) The Constitution of India came into force 
on 26th January, 1950. The Sixth Schedule to 
the Constitution contains provisions for the 
administration of Tribal areas in As¬ 
sam. These tribal areas include the 
Khasi and Jaintia Hills District. The provi¬ 
sions contained in Schedule Sixth of th e Con¬ 
stitution of India hav e so far not been given 
effect to. By virtue of clause (1) of Article 372 
• of the Constitution of India the Khasi States 
j (Administration of Justice) Order, 1950 still re¬ 
mains in force. It follows that the civil juris¬ 
diction is still vested i n th e officers mentioned 
in S. 18 of the Order. 

(7) Mr. Lahiri, the learned Advocate for 
plaintiff-respondent has conceded that jurisdic¬ 
tion in the “Administered areas” of Shillong 
which includes th e Goalapatty area where the 
house is situated, still vests in the officers 


mentioned in S. 18 of the Khasi States (Ad¬ 
ministration of Justice) Order, 1950. The only 
contention he has raised is that his claim for 
rent was entertainable by th e Subordinate 
Judge. His argument was that th e agreement 
of lease relating to the house was made at 
Gauhati within the jurisdiction of the learned 
Subordinate Judge. This part of the claim he 
contends is separatable from the rest of the 
claim and therefore even though the learned 
Subordinate Judge had no. jurisdiction to pass 
any decree in respect of the house which was 
outside his jurisdiction, he could hear and 
decide the claim for th e rent of th e house. 

(8) This contention should not prevail. It 
assumes the applicability of the Civil Procedure 
Code to the area in question though the as¬ 
sumption is not justified. Th e Civil Procedure 
Code has not yet been made applicable to 
the area, though th e Courts and officers who 
exercise jurisdiction by virtue of the provi¬ 
sions contained in the Khasi States (Adminis¬ 
tration of Justice) Order, have to be guided 
by the spirit of th e Code without prejudice to 
the local customs and usages governing any 
party to the case. Granting, however for the 
purposes of argument that the learned coun¬ 
sel may rely on the provisions contained in 
the Civil Procedure Code for showing that part 
of the claim was within th e jurisdiction of 
the learned Subordinate Judge, we are quite 
clear that his contention cannot prevail even 
under the Civil Procedure Code. 

Section 16 of the Code provides that a suit 
for the recovery of immovable property with 
or without rent or profit shall be instituted 
in the Court where the property is situate. 
The general rule that the Court within the 
limits of whose jurisdiction a part of the cause 
of action arises can entertain th e suit is not 
applicable to suit covered by S. 16, C. P. C. 
unless it can be shown, that a particular case 
is covered by th e proviso to the section on 
which Mr. Lahiri does not rely. The section 
forbids even claims for rent of immovable 
property being tried by a Court which has no 
jurisdiction over th e immovable property in' 
question. 


The claim for rent therefore also could not 
have been entertained by the learned Sub¬ 
ordinate Judge. He had no jurisdiction to try 
the suit. As held in the order of remand, the 
objection is not merely to the lack of terri¬ 
torial jurisdiction i n th e Court. The learned 
Subordinate Judge had not only no Juhsqic- 
tion in the area; th e law s applicable . t0 the 
“Administered areas” are different. It is thus 
a cas e which could hav e been tried only by 
officers exercising special powers under a local 
law. The decree of th e Court therefore is en¬ 
tirely without jurisdiction and is liable to 
reversal. 


(9) Mr. Lahiri has also tried to support the 
decree of the Court below on the strength ol 
th e provisions contained in S. 18 of the C. P. • 
This section ha s no application to the facts 
the case. It was not alleged in the Court of Is 
instance that it was not certain within th e local 
limits of which Court the property in question 
was situate. The learned Subordinate Juc jf ’ 
therefore had no occasion to consider the QJJ®. 
lion from this view point. He did not say 
he felt satisfied about the alleged uncertainty 
as to the situation of the house and did 
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exercise jurisdiction on the basis of any such 
satisfaction as S. 18 requires. In point of fact, 
no uncertainty exists about th e situation of the 
property in question. We are also quite clear 
that the trial of the suit under the laws which 
do not apply to the “Shillong Administered 
Area” where th e house is situate has 
resulted in a failuife of justice. The 
decree thus is quite unsustainable. This 
appeal is allowed. The decree of th e learned 
Subordinate Judge is set aside. The records 
of th e case shall be sent back to the Court of 
the Subordinate Judge with the direction that 
he shall return the plaint for presentation to a 
Court of competent jurisdiction. 

(10) In view of th e fact that the objection 
to jurisdiction which has prevailed with us was 
raised for the first time in this Court. w e leave 
th e parties to bear thier own costs throughout. 

(11) THADANI C. J.: I agree. 

V.R.B. Appeal allowed. 
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THADANI C. J. AND RAP/I LABHAYA J. 

Badal Samser Ali. Appellant v. State. 
Criminal Appeal No. 15 of 1951. D/- 0-3-1952. 

(a) Evidence Act (1872), S. 114. Illustration 
(a) — Presumption is one of fact — O-ius to 
prove guilt dees not change. 

The presumption that arises under Illus¬ 
tration (a) is one of fact and whether the 
Court or the Jury ought to draw it or not 
must depend on the circumstances of each 
case. But onus on the prosecution to prove 
the guilt does not change. AIR 1937 Rang 
439, Ref. to; (1914) 11 Cr App Rep 45. 
Bel. on. (Para 13) 

Anno: Evidence Act. S. 114 N. 7. 

(b) Criminal P. C. (1898), S. 297 — Charge 
io jury — Failure to appreciate legal position 
— Effect. 


Where if is clear from the charge to the 
jury that the legal position was not cor¬ 
rectly appreciated by the Sessions Judge 
and he fails to direct the jury to consider 
the explanation given by the accused in the 
light of law. this, failure on the part of 
the Sessions Judge deprives the accused of 
the substance of a fair trial and his convic¬ 
tion is liable to be set aside. (Para 14) 
Anno: Criminal P. C., S. 297 N. 10. 


J. C. Sen and G. Barua, for Appellant; D. N. 
Medhi, Senior Government Advocate, for die 
State. 


Cases referred to: 


(’43) AIR 1943 PC 211: (45 Cri L J 241) (Pr 14) 
(’37) AIR 1937 Rang 439: (39 Cri L J 47) 

(Pr 13) 

(1914) 11 Cri App Rep 45 (Pr 13) 

RAM LABIIAYA, J.: Badal, appellant and 
Chand Mea, his co-accused were committed 
for trial to the Court of Sessions Judge, U.A. 
Dts., under S. 395, I. P. C. Chand Mea was 
unanimously found guilty under S. 395 by the 
Jury. He was convicted for that olTence and 
sentenced to R. I. for 3 years. I-I e has not ao- 
pealcd. The Jury unanimously found Badal 
guilty also under S. 412, I. P. C. He was con¬ 
victed and sentenced to R. I. for 3 years. He 
has appealed. 

1952 Assam/13 Jc 14 


(2) The case for th e appellant as put before 
us is that mis-directions and non-directions 
bearing on the essential ingredients of the 
offence (S. 412) contained in the charge to the 
Jury have deprived the accused of the subst¬ 
ance of a fair trial and the protection of law 
though it is not contended that the evidence 
did not disclose th e case of a dacoity or that 
property was not stolen from the shop of the 
complainant Onkarmal. 

(3) On the night following th e 27th Decem¬ 
ber, 1949 the shop house of Onkarmal Sarmah 
was the scene oi a dacoity, about the commis¬ 
sion of which there is no dispute at this stage. 
Onkarmal lived in the shop house with his 
wife, two small children and his servant. The 
shop house was broken open. 3 or 4 persons 
first entered the shop with ‘doas’ in their hands. 
Onkarmal and his wif e were asked to hand 
over the keys of their boxes and to disclose 
where their valuables were. It was further 
alleged that no less than 10 or 12 persons in 
all entered the shop house and remained inside 
for 2 hours and succeeded in removing a 
considerable quantity of valuable articles 
including ornaments, cash and clothing. 


After that both Onkarmal, his wife and 
servant were left tied down. A bag of paddy 
was placed at the feet of Onkarmal who suc¬ 
ceeded in disentangling himself sometime after 
the dacoits had left. He then raised the alarm 
which attracted his neighbours. The occurrence 
was reported at the Police Station at about 
10 a.m. on 28th December, 1919 by Onkarmal 
himself. He claimed in his report to hav e iden¬ 
tified .two persons other than Badal and gave 
a list of the stolen property. Th e first item in 
the list of stolen property was a Raleigh Cycle. 
Items No. 2 to 10 are articles of jewellery. Item 
No. 11 was about currency notes and cash. 
Th e next three items which are important for 
ih e purposes of the case were described as 
follows: 

“No. 12. “Three ‘marking thans’, two of them 
bearing th e number .3810 and the 
number of the rest cannot be said 

...Rs. 77/- 


No. 13. Two fine bed-sheets (Bombay) mea¬ 
suring G x 8 cubits each ...Rs. 15/- 
No. 14. Dhotis and Saris (number cannot be 
stated from memory) about 

...Rs. 500/-.” 

It was stated further that the stolen pieces of 
cloth had marks on them in his own hand and 
h e would be abl e to identify the stolen pro¬ 
perty if shown to him. 


.(') The only prosecution witnesses who are 
said to have identified the property recovered 
from the shop^ house of Badal are Onkarmal 
P.W. 1 and his wife. The important witness 
is Onkarmall himself. His wife has identified 
only a piece of a saree border. According to 
Onkarmall’s statements in the Committing 
Magistrate’s Court (with the relevant part of 
which h 0 was confronted at the trial and 
which was tendered in evidence by defence 
under S. 238. Cr. P. C.) he accompanied the 
Police first to Somuliguri ‘hat’ in search of the 
stolen property. The house of Chand Mea was 
then searched and after that h e wa s taken to 

Badal’s house which was also searched in his 
presence. 
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caree. Ex. II 18 pieces of brand Dhoties (with 
Chulipari), Ex. Ill three new ‘ganjies’. 
Ex. IV two new striped shirts. Ex. V two 
pieces of new bed sheets. Ex. VI a piece of 
striped shirting 8 yds. Th e two bed-sheets 
(Ex. V) wer e found spread over th e com¬ 
pound fencing. Exs. VIII to XI are unidenti¬ 
fied articles. Ex. XII was th e silver border 
of a saree 3 or 4 yds. in length. (His Lordship 
referred to the evidence in th e case and pro¬ 
ceeded :) 

(5-9) The evidence bearing on th e guilt or 
innocence of Badal, appellant, under S. 412 has 
all been reproduced above. The questions that 
arls e in the case are as follows: 

1. Whether the property recovered was sto¬ 
len property. 

2. Whether Badal was in possession of it. 

3. Whether he knew or had reason to believe 
that its possession had been transferred by 
the commission of th e dacoity or 

4 . Whether he dishonestly received it from 
a person whom he knew or had reason 
to believe to belong or to hav e belonged 
to a gang of dacoits, knowing or having 
reason to believe that it was stolen. 

(10) The learned Advocate for the appellant 
has urged that the charge on all the necessary 
ingredients of th e offence is incomplete, in¬ 
adequate and defective and that ther e is a 
glaring mis-direction particularly on questions 
No. 3 and 4 above. Th e first question is whe¬ 
ther the property recovered from the house 
where Badal lived was stolen from the house 
of the complainant and that it had been iden¬ 
tified by him. On this point the learned Judge 
observed in the charge as follows: 

“He (Onkarmall) identified the property re¬ 
covered from the accused Badal’s place and 
he has shown in this Court—th e Nagri writ¬ 
ings on them which h e claims to be his. 
He has further put down some figures in 
the paper marked ‘P’ and it is before you 
to compare, if you like, the writings in the 
paper with the figures traceable in the new 
clothes that have been recovered by the 
police and seized under seizure list (Exh. 2). 

It was also brought to the notice of the Jury 
that he identified th e ‘pati’ claimed by his 
wife, a piece of border brocade, that was 
in his box where other articles with clothes 
and ornaments were kept.” 

As regards the two conflicting statements of 
the complainant about th e mark O.S. appear¬ 
ing on one of the gunny bags, th e learned 
Judge summed up the position in the following 
terms: 

‘You can see from th e evidence as recorded 
in the Court below that the word ‘Satyana- 
rayan’ was already written by the Magis¬ 
trate but that has been penned through and 
the word ‘Sarma’ is written above it. You 
may, therefore, consider whether the witness 
had changed the version or that there wa s a 
‘bona fide’ error on the part of th e learned 
Magistrate in writing th e word ‘Sarma’ in 
place of ‘Satyanarayan’.” 

When summarising the evidence against Badal, 
the learned Judge further told th e Jury that 
there is little or no support a s to th e iden¬ 
tity of the majority of th e articles except the 
trifling article th e piece of border with silver- 
thread (Exh. IH). It is clear to us that all the 
facts bearing on the question of identification 


of what was alleged to be stolen property was 
not placed before the Jury. The Jurors were 
hot informed that out of the articles marked 
Exs. I to VI identified by the complainant in 
th e committing Magistrate’s Court the pair 
of brand new black bordered Saree Exh. I, 3 
new ‘ganjees’, Exh. (Ill), 2 new striped shirts 
(Exh. IV) a piece of Jstriped shirting 8 yards, 
Exh. (VI) wer e not mentioned in th e list of 
th e stolen property. The markin thans men* 
tioned at No. 12 of the list of the stolen pro¬ 
perty were not recovered. 

The important question that arises is whe¬ 
ther two fine bed sheets measuring 6x3 and 
the dhotis and the sarees which were mention¬ 
ed in the list of stolen property were recovered 
from the hous e of Badal. On this point, the 
important fact which had to be placed before 
the Jury was that at both the stages that is 
when the seizur e list was prepared and in the 
committing Magistrate’s Court no reference 
was made to any mark or writings on any 
of these articles in th e hand of Onkar mall. 
Complainant’s explanation that his attention 
was not drawn to this fact had also to be 
placed before the Jury in order that they 
could consider what value to place on it. 

At the trial he deposed that 15 pieces of 
unwashed dhotis bore pencil marks on them 
in his hand. He also stated that shirts (Exh. X> 
bore price mark in ink. A piece of bed sheets 
was also said to hav e a mark on it. It does 
not appear whether the mark was in pencil 
or ink. Apart from the gunny bag these are 
th e only articles on which marks were alleged 
to exist. The pencil marks do not appear to 
have been noted when the seizure lists were 
prepared. Th e gunny bags with his firm name 
were not stated to have been stolen. These 
facts have a very important bearing on toe 
question of the identity of the property alleg¬ 
ed to hav e been stolen and they were not 
placed before the Jury. 

(11) As to whether property recovered from 
the house where Badal was residing was in 
his possession or not we have an admitted fact 
that it was recovered from the house in which 
he was residing with others. His father was ad¬ 
mittedly a co-accused with him. The ac¬ 
cused has stated that other members of his 
family, his brother and uncl e and even his 
mother were arrested in connection with this 
case. These facts were not brought to the 
notice of the Jury. Two statements of the ac¬ 
cused one made before the committing Magis¬ 
trate and the other at the trial were referred 
to and the learned Judge’s comment was as fol¬ 
lows : 

“You must first be satisfied with th ? identity 

of the articles befor e committing him under 

S. 395 or 412, I. P. C., if of course you think 
that he consciously possessed these articles 
and had kept them or retained them in his 
possession and control either exclusively or 
with the connivance of his father.” 

Ther e was no evidence in th e cas e that Badal 
received the goods knowing or having reason 
to believe that they were stolen or was there 
any evidence to show that he received property 
recovered from hi s hous e dishonestly. Articles 
wer c recovered from the house wher e he ana 
his father lived. His father was not only 
arrested but he was charge-sheeted and Pro¬ 
ceeded against as a co-accused with Badal. He 
was discharged. Badal also stated that other 
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members of his family, brother and uncle were 
also arrested. These facts were not stated in the 
charge. 

Alter the release and discharge of other 
members of his family, the prosecution case 
was reduced more or less to exclusive posses¬ 
sion by him. Receipt by him could hav e led 
to this result. But there was no evidence 
about his receiving the things recovered. A 
full statement of all these facts was necessary 
to enable the Jury to come to a reasonable 
finding as to whether he could be treated as 
in possession of the property recovered from 
the house exclusively. Th e learned Judge no 
doubt placed the two statements of the accused 
before the Jury but left the matter at that. 
Facts left unstated had an important bearing 
on the question. 

(12) In the absence of any direct evidence 
about the complicity of Badal in the dacoity 
and also about his receiving or retaining the 
property recovered with th e knowledge or the 
belief specified in S. 412. the question of his 
guilt or innocence under S. 412 depended main¬ 
ly on the presumption that may hav e been 
made against him under S. 114 of th e Evidence 
Act. On this point th e charge is lacking both 
in accuracy and completeness. The learned 
Judge while explaining the law on the point 
stated as follows: 

“Section 114 of the Indian Evidence Act with 
illustration (a) explained to the Jury. It is 
a rule of evidence that a man who is in pos¬ 
session of stolen goods soon after th e theft, 
is either a thief or has received th e goods 
knowing them to be stolen unless he can 
account for his possession. In this case if 
you believ e that the articles recovered from 
th e house of Badal—if even some of them 
are identified to your satisfaction to be pro¬ 
perties stolen or removed from the house of 
Onkarmall during the dacoity and that they 
wer e recovered on th e day following the oc¬ 
currence—it may be presumed, if you believe 
that Badal possessed them—that be is either 
a thief or a dacoit or that h e retained these 
articles knowing them to be stolen or re¬ 
moved in course of a dacoity. (Sections 411, 
412 I. P. C. placed before the Jury and ex¬ 
plained) .” 

Further, 

“if you believe that the identification of these 
things are complete, you might suppose that 
Badal was one of the dacoits or that he re¬ 
ceived from th e dacoits—very little time 
having elapsed between the occurrence and 
the recovery of these articles from hi s pos¬ 
session.” 

Further on in the charge, the learned Judge 
stated that 

“‘Section 412, I. P. C. deals with receiving or 
retaining in possession stolen property, the 
possession whereof is likely to have been 
transferred by th e commission of a dacoity 
and here if you think that accused Badal re¬ 
tained possession of them dishonestly and 
was not likely to be present in th e dacoitv, 
then of course, the finding against him should 
be one under S. 412. I. P. C., in case you 
find that h e consciously possessed thes e arti¬ 
cles and had them in his control.” 

(13) Assuming that all or some of th e things 
wer e stolen and were also in possession of Ba¬ 
dal, illustration (a) of S. 114 of the Evidence 
Act, would permit the Court or the Jury to 


presume when the recovery of the property 
was made soon after the theft that he was 
either a thief or had received goods knowing 
them to be stolen unless he could account for 
his possession. Th e presumption is one of 
fact and whether the Court or th e Jury ought 
to draw it or not must depend on the circum¬ 
stances of each case, vide ‘NGA TOKE HLA 
v. EMPEROR’, AIR 1937 Rang 439. But it is 
noteworthy that onus on the prosecution to 
prov e the guilt does not change. The direc¬ 
tion of Lord Reading to the Jury in th e leading 
case of ‘R. v. SCHAMA’, (1914) 11 Cr App Rep 
45, reproduces lucidly the law on the point. It 
is as follows: 

“Where the prisoner is charged with having 
recent stolen property, when the prosecution 
has proved the possession by the prisoner 
and that the goods had been recently stolen, 
the Jury may be told that they may, not that 
they must, in the absence of any reasonable 
explanation find the prisoner guilty. But if 
an explanation is given which may be true, 
it is for the Jury to say on the 

whole evidence whether the accused is 
guilty or not; that is to say, if 

the Jury think that the explanation may 
b e reasonably true, the prisoner is entitled 
to an acquittal because the Crown has not 
discharged the onus of proof imposed upon 
it of satisfying the Jury beyond reasonable 
doubt of the prisoner’s guilt. That onus 
never changes; it always rests on the pro¬ 
secution.” 

(14) The statement of the law contained in 
the above charge wa s approved by their Lord- 
ships of the Privy Council in ‘OTTO GEORGE 
GFELLER v. THE KING’, AIR 1943 PC 211. 
Sir George Rankin, who delivered th e judg¬ 
ment of their Lordships referred to the above 
charge and observed as follows: 

“Their Lordships agree that this correctly 
states th e law applicable to the appellant.” 
The Jury in this case were not told that the 
explanation that had been given may be true 
and it was for the Jury to say on the whole 
evidence whether th e accused is guilty or not, 
that is to say, if th e Jury think that the ex¬ 
planation may reasonably be true, though the'' 
are not convinced that it is true, thr» accused 
would be entitled to acquittal. It is clear from 
the charge in this cas e that the legal position 1 
was not correctly appreciated by th e learned' 
Sessions Judge. He failed to direct the Jury) 
to consider th e explanation in the light of thc| 
law as stated above. This failur e on th e part 
of the learned Judge has deprived the accused 
of the substance of a fair trial. This conclu¬ 
sion is reinforced by such omissions in the 
charge as have important bearing on other 
ingredients of the offence. The order of con¬ 
viction, in these circumstances is liable to re¬ 
versal and must be set aside. ’ 

(15) The next question is whether a retrial 
should be ordered in th e circumstances of this 
case. W e have considered the whole of the 
evidence and considering the unsatisfactory 
nature and th e meagre character of th e evi¬ 
dence relating to the identity of the property 
in question, we feel that no useful purpose 
would be served by ordering retrial. Th e ap¬ 
peal is allowed and th e accused is acquitted 

(16) THADANI, C. J.: I agree. 

V * RB . Appeal allowed. 
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(FULL BENCH) 

TS-EADANI C. J., RAM LABHAYA AND 

DEKA, JJ. 

Flimatsingka Timber Ltd., a registered Co., 
Appellants v. Kumudini Dutta, Respondent. 

Second Appeal No. 73 of 1950, D/- 8-2-1952. 

f (a) Limitation Act (1908), Ss. 5 and 12 — 
Appeal filed 3 days beyond limitation — Ap¬ 
pellant seeking indulgence under Section 5, on 
ground tliat lie was misled by practice of Cal¬ 
cutta Xiigb Court and was not aware of Assam 
rr.Iiag which war, reported later — Members of 
bar, l£ presumed to have knowledge of ruling 
earlier — Whether .sufficient cause within mean¬ 


ing 


Gi 


S. 5. 


The judgment of the Munsiff was deli¬ 
vered on 30-4-49 and the decree was sign¬ 
ed on 80-5-49. The copies of judgment & 
decree were applied for on 2G-5-49 and they 
were ready for delivery on 31-5-49 and 
the appeal before the Subordinate Judge 
vasT'ied on o-G-49. According to the view 
hold by the Assam High Couit. the time 
jor lilhag appeal rail from date of judgment 
and not from the date of signing decree. 
The last date lor filing the appeal there¬ 
fore was 5-G-49 and the appeal was there¬ 
fore presented three days out of time. Ac¬ 
cording to the practice followed by the 
Calcutta High Court (according to this view 
the time ran from date of signing decree) 
—the appeal was presented within time. 
The appellant contended that he was mis¬ 
led by the practice of the Calcutta High 
Court: and sought the indulgence of the 
Hi'ii Court under Section 5. Limitation Act: 


Held (Ram Labhaya, J. dissenting) : That 
the fact that the Assam ruling wherein 
the Assam view was given was reported 
later did not mean that the members of 
the Bar were not aware of the ruling ear¬ 
lier. (Paras'12, 13) 

(Per Ram Labhaya, J.) : No such gene- 
val i ule can be laid down. Each case 
should be examined on its own fact: 

(Paras 44. 45) 

! r -vi inrlher (Per Thadani C. J. 8z Deka 
J.) : that the appellant was not misled. 

(Paras 12, 13) 

An" >: Limitation Act. S. 5 N. 13. 

(b> Tc«as>°y Laws — Goalpara Tenancy Act 
(I CM cf 1929), S. J (2) (ii) — Locality in 
Mumuv:/'? ar-a — Applicability of Act — Noti¬ 
fication under Act is necessary at?d imperative 
— Notification under Assam Municipal Act is 
not sufficient. 


A fresh gazette notification under the 
Goalpara Tenancy Act is necessary 1o ex¬ 
clude any parcel of land situated within 
;i Municipality from the operation of this 
Act. The words ‘notification in this behalf’ 
in Faction 2 (1) of the Act means a nolifi- 
i ion under the Goalpara Tenancy Act. 
and not under the Assam Municipal A.ct of 
1 w. The opening lines of Section 14 (2) 
a! :o make it clear that the exclusion from 
IV- operation of this Amt has to be done 
* y • notification under Clause (ii) of sub- 
• tioi: (2) of Section 1, and that the noti- 
f: ■ 'i under the Municipal Act would not 


appear to be enough. Goalpara Tenancy 
Act has therefore application to the locality 
in the absence of any notification under the 
Goalpara Tenancy Act to the contrary. AIR 
1919 Pat 68; AIR 1927 Cal 126, Relied on. 

(Paras 14, 18, 27, 28) 

(c) Tenancy Laws — Goalpara Tenancy Act 
(I (1) of 1929), Sec. 4 (10) — For purposes 
of being an under-raiyat the land must be one 
as described in Section 4(10) — Tenancy for 
residential purposes and for stacking timber 
which is commercial purpose — Tenancy is 
not for agricultural purposes — Tenancy is gov¬ 
erned by Transfer of Property Act and not Goal¬ 
para Tenancy Act — Notice to quit should be 
under Transfer of Property Act and not under 
Goalpara Tenancy Act (T. P. Act (1882), Sec¬ 
tion 106). AIR 1022 Cal 201; AIR 1937 Cal 587, 
Relied on. AIR 1941 Cal 606, Distinguished. 

(Paras 20, 34) 

Anno : T. P. Act, S. 106 N. 13. 

S. M. Lahiri and P. Chaudhury, for Appel¬ 
lants; S. K. Ghose, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’49) AIR 1919 Assam 23 (Prs 37, 38, 42, 44) 
(’50) AIR 1950 Assam 83: (ILR (1950) Assam 
12) • (Pr 42) 

(’04) 8 Cal W N 454 . (Pr 32) 

(’22) 26 Cal WN 389: (AIR 1Q22 Cal 201) 

(Prs 20, 31) 

(’24) 40 Cal L J 307: (AIR 1925 Cal 202) 

(Pr 32) 

( 27) AIR 1927 Cal 12G: (98 Ind Cas 137) 

(Pr 29) 

(’33) 37 Cal W N 471: (AIR 1933 Cal 643) 

(Pr 31) 

(’36) 40 Cal W N 86 (Pr 32) 

(*36) 40 Cal W N 722: (AIR 1936 Cal 249) 

(Pr 31) 

(’37) 41 Cal W N 1001: (AIR 1937 Cal 587) 

(Prs 20, 31) 

(’ll) 45 Cal W N 805: (AIR 1941 Cal 606) 

(Prs 21, 32) 

(’19) 50 Ind Cas 778: (AIR 1919 Pat 68) 

(Pr 29) 

DEKA, J.: This appeal arises from the 
judgment and decree of the Subordinate Judge, 
Dhubri, dismissing the appeal filed from the 
decree oassed by the Munsiff of Dhubri in T. 
Suit No. 103 of 1946. 

(2) The suit was for eviction of the defen¬ 
dants from 14 K. 15 dhurs of land within the 
Dhubri Municipality. It is admitted by both 
parties that the defendants took the land in 
question on lease for an indefinite period for 
stacking their timber and for raising such struc¬ 
tures as may be incidental to this purpose at 
an annual rent of Rs. 9-8-6 in the year 1342 
B. S. The land forms a part of the permanent¬ 
ly settled land belonging to the Gauripur Es¬ 
tate—and the plaintiff is an occupancy rayat 
under the said Estate. 

(3) The plaintiff served a notice to quit on 

the defendants asking them to deliver posses¬ 
sion within fifteen davs of th e receipt of the 
said notice and the defendants did not give U P 
possession even after receiving th e notice ana 
hence this suit. J .. 

(4) The defendants contested the suit on 
various grounds but the main issue was whether 
fifteen days notice was sufficient for the P u 
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pose or the' defendants wer e entitled* to six 
months’ notice as provided under the Goal- 
para Tenancy Act. The point for decision in 
other words, was whether G. T. Act applied 
to the facts and circumstances of the case or 
the T. P. Act applied and in the latter case, 
whether the notic e was valid. 

(5) The learned Munsiff decided in favour 
of the plaintiff and held that G. T. Act had no 
application to the facts of the case—on e of 
the reasons being that the tenancy of the de¬ 
fendants was not for agricultural purposes. In 
this view h e held the notice to be sufficient 
and decreed the suit for eviction. 

(6) The learned Subordinate Judge decided 
the appeal on a preliminary point,—namely 
whether th e appeal was presented within time. 
H e held that the appeal was presented out of 
time—and that there wer e not sufficient grounds 
for extending tim e under S. 5 of the Indian 
Limitation Act. He expressed, however, that 
on merits he held a view different from the 
Munsiff as to the adequacy of notice. According 
to the learned Subordinate Judge G. T. Act 
applied to the facts of th e case and not the 
T. P. Act and that fifteen days notice was not 
enough. 

(7) It has been urged on behalf of the de¬ 
fendant-appellants that the learned Sub-Judge 
has wrongly decided the question of limitation 
and that th e appeal was actually presented 
within time and that if it b e regarded as pre¬ 
sented out of time—the learned Subordinate 
Judge ought to hav e held that S. 5 of the Limi¬ 
tation Act applied to the facts and circum¬ 
stances of the case. It was further contended 
on behalf of the appellants that the provision 
of G. T. Act applied with respect to the no¬ 
tice to quit and not the T. P. Act, having re¬ 
gard to the fact that although the land is 
included within the Dhubri Municipality the 
land has not been excluded as provided under 
S. 1 (2) (ii) of th e G. T. Act and that whatever 
be the purpose of the tenancy,—the character of 
the original tenancy is not changed and 
the land having been described as agri¬ 
cultural at the time th e tenancy was created, 
—it must be regarded as agricultural land to 
which the provisions of G. T. Act were attract¬ 
ed—& the defendants enjoyed th e rights and 
privileges of an under-tenant as described un¬ 
der S. 6(4), G. T. Act. 

(8) Mr. Ghose appearing for th e respondent 
urges that the appeal was rightly dismissed as 
time-barred and that even assuming that S. 5 
of the Limitation Act had application to the 
facts of this case, there is no right of second 
appeal from an order refusing to extend time 
under S. 5 of the Limitation Act. With regard 
to the merits of the case he contends that the 
Gazette notifications relating to th e territorial 
limits of a Municipality are sufficient for the 
Durpose of showing th e land as situated within 
the Municipality and so exempted from the 
operation of the G. T. Act. His third conten¬ 
tion is that the land according to the defini¬ 
tion given i n th e G. T. Act, S. 4(10) is land 
which is let out or occupied for agricultural 
purposes or purposes subservient thereto—and 
that the Act ha s no application to a lease of 
lands taken for residential or commercial pur¬ 
poses, os in this case. 
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signed on 30-5-49—the copies of judgment and 
decree were applied for on 26-5-49 and they 
were ready for .delivery on 31-5-49 and the 
appeal before the Subordinate Judge was filed 
on 8-6-49. According to the view held by this 
Court the last date for filing the ap¬ 
peal was 5-6-49 and the appeal was therefore 
presented three days out of time. According 
to th e practice followed by the Calcutta High 
Court the appeal was presented within time. 
It was contended in the Court below and be¬ 
fore us that the Calcutta view should prevail. 
The learned Subordinate Judge very significant¬ 
ly says that 

“at last the learned lawyer seeks protection 
under S. 5 of the Limitation Act and that he 
was misled by the long standing practice of 
the Calcutta High Court which excluded 
the period from the dat e of the judgment to 
the dat e of signing the decree as the time 
requisite for copies under S. 12 of the Limi¬ 
tation Act.” 

(10) The question for our consid ration is 
whether th e appellants were misled by the 
practice prevailing at th e time of the presen¬ 
tation of the appeal. The learned Subordinate 
Judge did not put any reliance on the plea that 
they were actually misled by th e prevalent 
practice. 

(11) It appears that there was no application 
for extension of time under S. 5 of the Limi¬ 
tation Act when the appeal was filed or even 
at the time it was heard. On the contrary 
there is a specific statement made in the 
memorandum of appeal to th e effect that this 
appeal though presented on 8th June, 1949, 
was within time because of the decree being 
signed on 30-5-49: 

“Be it noted that the decree of th e lower 
Court Suit No. 103 cf 1946. was prepared 
and signed by the Munsiff on 30-5-49 and as 
such the period of limitation has been ex¬ 
tended and henc e the appeal though filed to¬ 
day the BUi June, 1949 is not barred by limi¬ 
tation.” 

( 12 ) This tends to show that the appellants 
were aware at the time of filing the appeal that 
this High Court had in the meantime held that 
the tim e for filing an appeal runs from the 
date of the judgment and not from the date of 
signing the decree. The decision of this High 
Court on th c point might hav e been reported 
later but ther e is no reason to suppose that 
it was not known to th e members of the bar 
earlier. 

(13) It was for the appellants to satisfy the 
Court of appeal below that they were actually 
misled by the practice prevailing, which they 
failed to do. The learned Subordinate Judge 
has rightly refused to accept the appellants’ 
plea that he was not aware of the decision of 
this High Court pronounced nine months 
earlier than the dale of the filing of thc ap¬ 
peal. 

(14) With regard to the contention raised 
on behalf of the appellants that a fresh gazette 
noification under the G, T. Act, is necessary to 
exclude any parcel of land situated within a 
Municipality from the operation of this Act,— 
I think there is substance in this contention. 

S. 1 , sub-section (2) of the Goalpara Tenancy 
Act runs as follows: 


(9) In this case, the judgment of the Munsiff 
\Vas delivered on 30-4-49 and the decree was 


“It extends to 
(i) any area 


the district of Goalpara, except 
which is not permanently set- 
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tied, (ii) any area constituted or deemed to 
have been constituted a municipality under 
the provisions of the Assam Municipal Act, 
1923, or part thereof, when such area or 
part is specified in a notification in this be¬ 
half by the (Provincial Government).” 

(15) It has been urged on behalf of th e res¬ 
pondent that ‘notification in this behalf’ means 
not a notification under the G. T. Act but un¬ 
der the Assam Municipal Act of 1923. This 
contention is clearly untenable. It was "known 
at the tim e of the passing of th e G. T. Act, 
1929, that certain areas had been already in¬ 
corporated into Municipalities in th e District 
of Goalpara and those areas had been already 
notified. Ther e was, therefore no purpose in 
having them notified once again; what was 
meant was that if any portion of such lands 
constituting tli e Municipality was intended to 
b e taken out of _the operation of th e G. T. Act 
the Local Government could do so by having 
that area specified in a notification published 
under th e G. T. Act. 

(16) Section 1C-3) (iii) of the Bengal Tenancy 
Act is almost identical to the terms of S. 1 (2) 
(ii) of the G. T. Act & it has been held by the 

, Calcutta High Court consistently in a series 
of decisions that a fresh Gazette notification 
is necessary under the Bengal Tenancy Act to 
exclude any portion of the Municipal land 
from th e operation of th e said Act. 

(17) Section 14(2) of the Goalpara Tenancy 
Act runs as follows: 

“The exclusion from the operation of this Act, 
by a notification under Cl. (ii) of sub-section 
(2) of S. 1, of any area referred to in that 
claus e shall not affect any right, obligation 
ur liability previously acquired, incurred or 
accrued, in reference to such area or part 
thereof.” 

(13) The opening lines make it clear that 
the exclusion from the operation of this Act 
has to be done by a notification under Cl. (ii) 
of sub-section (2) of S. 1, and that th e notifi¬ 
cation under the Municipal Act would not 
appear to be enough. In this case it has been 
admitted by the respondent that there was 
no notification issued by th e Local Govern¬ 
ment excluding the area in dispute from th e ope¬ 
ration of the G. T. Act. The respondent relied 
on tlie Gazette notification dated 2nd January. 
1917, giving the boundaries of the Munici¬ 
pality of Dhubri. It is, therefore, clear that 
the G. T. Act has application to the locality 
where the disputed area lies in the absence of 
any notification under the G. T. Act to the con¬ 
trary. 

(19) 1 he word land has been described in 
the G. T. Act as follows: 

“ “Land” means land which is let out or occu¬ 
pied for agricultural purposes or purposes 
subservient thereto, and includes the sites of 
buildings appurtenant to such land.” 

The defendant claims to be an under-rayat un¬ 
der ihe plaintiff. The word under-rayat is des¬ 
cribed in the G. T. Act as a ‘tenant holding land 
immediately or mediately under a rayat’. To 
attract the operation of this section the land 
in suit must b e as described in S. 4(10) of the 
G. T. Act. 

(20) It has been found by both th e Courts 
that the tenancy of the defendants wa s not for 
agricultural purpose but for residential pur¬ 
pose and for stacking timber—a commercial pur¬ 


pose and not for the purpose of 
agriculture as defined in the G. T. Act. 
The purpose for which a tenancy is created is 
very material to determine the natur e of 
tenancy and its incidents. Under similar cir¬ 
cumstances, it was held by the Calcutta High 
Court in ‘HARENDRA KUMAR v. HARA- 
KISHORE PAL’, 26 Cal W N 389, following a 
series of earlier decisions of that Court, that 
when th e tenancy is not for agricultural or 
horticultural purpose but for residential and 
allied purposes, the tenancy was governed by 
the provisions of the T. P. Act and not by the 
T . Act. This ruling has been further 
strengthened by a later decision of the Calcutta 
High Court reported in ‘MUNSHI ALAUDDIN 
AHMED v. TAMIZUDDIN AHMED’, 41 Cal W 
N 1001, where it has been held that the Ben¬ 
gal Tenancy Act does not apply to a lease for 
non-agricultural purpose even though it b e a 
lease of agricultural lands or tenanted by cul¬ 
tivating tenants and such a lease would be 
governed by the T. P. Act. This ruling applies 
with all force to the circumstances of the pre¬ 
sent case, the connotative interpretation of 
land being identical in the B. T. Act and the 
G. T. Act. 

(21) The case reported in ‘ARUN KUMAR 
SINHA v. DURGA CHARAN BASU\ 45 Cal 
W N 805, on which the appellants rely is not 
of much assistance to them, the learned Judges 
having observed in that case, that 

“unless the letting was for purposes of agri¬ 
culture the tenancy would not be governed 
by the B. T. Act even if th e superior interest 
was vested in the holder of a tenure to which 
the B. T. Act was applicable.” 

(22) It is, therefore obvious that the G. T. 
Act had no application to the tenancy in dis¬ 
pute and that it was the T. P. Act which ap¬ 
plied. In this view the notice to quit was quite 
proper & valid under S. 106 of the T. P. Act & 
the plaintiff was entitled to get a decree for 
eviction against the defendants. 

(23) The result is that th e appeal is dis¬ 
missed with costs. 

(24) THADANI, C. J.: I agree. 

(25) RAM LABHAYA, J.: It is not necessary 
to re-state the facts. They have been fully 
stated in the judgment of my learned brother 
Deka J., I agree with him in the conclusion 
which he has reached but as some important 
questions are involved and I have found it 
difficult to see eye to eye with him on the ques¬ 
tion of limitation. I am stating my views on 
all the questions that aris e in the case. 

(26) On e contention raised by th e learned 
counsel for th e appellant is that since the area 
in which th G land is situate has been included 
within the municipal limits of Dhubri by a noti¬ 
fication of the Provincial Government issued 
under the Municipal Act, the Goalpara Tenan¬ 
cy Act has got no application to it and there¬ 
fore the notice issued to the defendant-respon¬ 
dent was invalid in law. 

(27) In my opinion this contention should 
not prevail. The relevant part of th e provi¬ 
sion which requires to be interpreted is as 
follows: 

“This Act extends to the District of Goalpara 
except 

(i) * * • • 

(ii) any area constituted or deemed to havp 
been constituted a municipality under the 


1952 Himatsingka Timber Ltd. v. Komudini (FB) (Bam Labhaya J.) Assam 103 


provisions of the Assam Municipal Act, 
1923, or part thereof, when such area or 
part is specified in a notification in this 
behalf by th e Provincial Government.” 

The requirements of Cl. (ii) of sub-section 
(2) of S. 1, ar e that the area in question should 
be constituted or deemed to have been consti¬ 
tuted a municipality under the provisions of 
the Municipal Act & in addition to this the area 
or parf~ should he specified in a notification 
“in this behalf by the Provincial Government.” 
It is apparent that the mere fact that the 
area has been constituted or deemed to have 
been constituted a municipality would not be 
enough to bring the case within the purview of 
Cl. (ii) of sub-section (2). The second require¬ 
ment is an essential pre-requisite to the appli- 

1 cation of the clause to the area. Th e require¬ 
ment that such area or part should be specified 
in a notification in this behalf is significant as 
well as imperative. It cannot be dismissed as 
a surplusage or something redundant. That 
would be opposed to a well-recognised canon 
of interpretation according to which an inter¬ 
pretation that leads to redundancy is to be 
avoided. A notification under S. 1, sub-section 
(2) is therefore, contemplated and this inten¬ 
tion of th e legislature is clear from the plain 
language of the section. I can discover no 
justification for ignoring a very important por¬ 
tion of sub-clause (ii), embodying a distinct 
requirement, in addition to th e fact that the 
area has been constituted or deemed to have 
been constituted a municipality. 

(28) The view finds support from the lan¬ 
guage of S. 14, Cl. (2), which provides that the 
exclusion from the operation of this Act, by a 
notification under Cl. (ii) of sub-section (2) of 
S. 1. of any area referred to in that clause shall 
not affect any right and obligation previously 
acquired. The intention of the legislature is 
made manifest here. The express notification 
under Cl. (ii) of S. 1, sub-section (2). is ap¬ 
parently contemplated for th e exclusion of any 
area within th e district of Goalpara from the 
operation of the Goalpara Tenancy Act. The 
words ‘‘notification in this behalf” bring out 
the necessity of a notification under the Act, 
providing for the exclusion of the area from 
the operation of the Goalpara Tenancy Act if 
such an area has already been constituted or 
deemed to have been constituted a municipa¬ 
lity. 

(29) In ‘KALI SAHU v. GIRDHARI MISRI’, 
50 Ind Cas 778 (Pat), Das J., of the Patna High 
Court held that lands situated within a Muni- 
pality are within th e scope of th e Bengal Te¬ 
nancy Act, unless they are gazetted out of its 
operation by a notification duly published by 
th e Local Government. Th e learned Judge in 
that case was interpreting the provisions con¬ 
tained in the Bengal. Tenancy Act as amended. 
The language used in the provision is identi¬ 
cal with that employed in cl. (ii) of sub-s. (2) of 
section 1. In ‘ISWAR CHANDRA AGRADANI v. 
JOGENDRA LAL\ AIR 1927 Cal 126, a Divi¬ 
sion Bench of the Calcutta High Court also 
placed the same interpretation on S. 1, of the 
Bengal Tenancy Act which corresponds to 
S. 1, sub-section (2), clause (ii) of th e Assam 
Goalpara Tenancy Act. It was emphasised in 
this case that in the absence of any notifica¬ 
tion as is contemplated by S. 1 of the Bengal 
Tenancy Act, the mere fact that the land is 


situate within the Municipal area is not suffi¬ 
cient for holding that Chapter 10 of the Bengal 
Tenancy Act does not apply to it. These two 
cases fully support the view that I take of the 
matter and I am in respectful agreement with 
the learned Judges who had occasion to in¬ 
terpret th e language used in the Goalpara 
Tenancy Act. My conclusion therefore, is that 
the mere fact that an area has been included 
in a municipality by a notification under the 
Municipal Act, does not automatically exclude 
it from the operation of the Goalpara Tenancy 
Act. 

(30) The Goalpara Tenancy Act, however, 
should not apply to the land in question on 
the second ground urged by Mr. Ghose. His 
contention is that th e subject-matter of 
the suit is not loud as defined in th e Goalpara 
Tenancy Act. The lease also was not for 
agricultural purposes. The Tenancy Act in 
these circumstances cannot regulate the rela¬ 
tionship of the parties as evidenced by the 
Amolnama, dated 9th April, 1936 (Ex. 1). 
Here Mr. Ghose is on solid ground. Th e land 
in the Goalpara Tenancy Act is defined as 
follows: 

“Land means the land which is let out or 

occupied for agricultural purposes or pur¬ 
poses subservient thereto, and includes the 

sites of buildings appurtenant to such land.” 

(31) It is clear that land in order that it 
should be treated as land for purposes of the 
Goalpara Tenancy Act, must have been let out 
or occupied for agricultural purposes or for 
purposes subservient thereto. The natur e of 
the land is not at all the determining factor. 
That land may be agricultural in nature but 
if it is not let out for agricultural purposes or 
for purposes subservient thereto, it would not 
be land within the meaning of the Goalpara 
Tenancy Act. A person taking land for purposes 
other than agricultural would not be a raiyat 
within th e meaning of the definition of the 
word “raiyat” given under S. 6 (3). 

“Raiyat” is primarily a person who has 
acquired from th e proprietor or a permanent 
tenure holder of a jotedar, or from the holder 
of an ‘ijara’ under any of these persons, a 
right to hold land for the purposes of culti¬ 
vating it by himself, or by the members of his 
family, or by servants or labourers or with 
the aid of partners, and includes also the succes¬ 
sors in interest of a person who has acquired 
such a right. Even a ‘raiyat’ must hold the 
land as defined in the Act for purposes of 
cultivation. Similarly, an under-raiyat who is 
defined in S. 6 (4) means a “tenant” holding 
land (as defined in the act) immediately or 
mediately under a raiyat, etc. Since an under- 
raiyat must hold land th e land must be land 
which fulfils the requirements of S. 4 (10) 

which defines land. If a sub-tenant holds land 
but not for agricultural purposes, h e would 
not b e a under raiyat for the purposes of the 
Goalpara Tenancy Act. His cas e would not be 
covered by the definition of an under-raiyat. 
H e can claim that status only if he is holding 
land for agricultural purposes or for purposes 
subservient thereto. 

The amolnama executed on 9th April, 1936 
contained recitals to th e effect that the defend¬ 
ant-company applied to the plaintiff for settle¬ 
ment of the land in dispute. According to the 
amolnama, the land was owned and possessed 
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by the plaintiff and her husband who executed 
the amolnama on behalf of th e plaintiff settled 
th e land with the defendant company and 
allowed it to construct houses as a tenant under 
his wife. Th e execution of the regular lease 
deed later was also contemplated. This appears 
from the terms of the amolnama. Whether this 
amolnama creates a fresh tenancy or not is 
not material. It is evident that whatever the 
nature of the land before this amolnama was, 
at this stage there was an agreement between 
the plaintiff and the defendant by which the 
defendant was permitted to construct houses 
on the said land. If th e land was agricultural 
before its nature was permitted to be changed. 

Th e purpose of the occupation was not agri¬ 
cultural is also clear. The lease was in favour 
of Messrs. Himatsingka Timber Limited. It was 
presumably for the timber business that the 
land was taken. Defendant’s witness No. 2 
deposed that houses had been erected on the 
suit land about 10 o r 12 years before 9th March, 
1949, th G day on which h e gave th e evidence’ 
D.W. 3, admitted that though he had been 
seeing th e locality for a long time, h e had 
never seen any one ploughing the land. D.W. 4 , 
an employee of th e defendant also admitted 
that cultivation in the land was only up to 
1936 and never afterwards. It is clear from 
defendants evidence that the land was not 
taken for purposes of agricultural or subservient 
thereto. The trial Court came to a definite find¬ 
ing that the tenancy was for residential and 
business purposes. The deft.-company got land 
for residential and business purposes and it 
was probably this circumstance which prompt¬ 
ed them to obtain the permission of the land¬ 
lord for building on it though they had acquir¬ 
ed tenancy rights from Mst. Kumudini Datta, 
the previous tenant. The appellate Court also 
agreed with the trial Court that deft-company 
got land for residential purposes. This accord¬ 
ing to the appellate judge was clear from the 
documents relied on by the deft. Ther e thus 
can b 0 no question that the deft-company got 
the land in dispute for non-agricultural pur¬ 
poses. Since the amolnama, it has never been 
used for agricultural purposes. Th e subject- 
matter of th e suit therefore, is not land within 
the definition of the word as given in the Goal- 
para Tenancy Act, nor is deft, an under-raiyat 
for purposes of the Act. H e cannot, therefore, 
claim that th G Goalpara Tenancy Act, should 

regulate his relationship with the plff. in this 
case. 

Mr. Ghose, in support of his contention has 
relied on four authorities from the Calcutta 
High Court. Of these, th e first case, ‘BANO- 
WARI LAL v. GOPAL CHANDRA’. 37 Cal 
W N 471, is distinguishable. In this case it was 
hel 1 that th e fact that superior holding was 
a n agricultural holding does not entail the 
consequence that the subordinate holding 
created thereout must b e governed by the 
incidents of that holding (i.e. by th e Bengal 
Tenancy Act) when the subordinate folding 
was created prior to th G Bengal Tenancy Act 
and after the Transfer of Property Act and 
created expressly, for residential purposes. It 
is clear that th e case will be an apt precedent 
where the holding was created before the Ben¬ 
gal Tenancy Act came into force. If, therefore, 
the eases were otherwise applicable, the tenancy 
in this cas e should have been created before 
the Gualpara Tenancy Act came into force. 
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This is not the case. This case, therefore, does 
not assist him. 

‘ALAUDDIN AHAMMAD v. TOMIZUDDIN 
AHAMMED’, 41 CWN 1001, i s the next case 
on which he has placed reliance. This lays 
down th e principle that “the Bengal Tenancy 
Act does not apply to a leas e for a non-agri¬ 
cultural purpose, even though it b e a lease of 
agricultural lands or lands with cultivating 
tenants thereon. Accordingly, the tru e test 
to determine whether a lease for collection of 
rents does or does not com e under the Bengal 
Tenancy Act is not whether the lands com¬ 
prised in it are or are not agricultural lands, 
but whether or not the letting was for agri¬ 
cultural purposes.” 

His next cas e ‘RADHANATH v. KRISHNA 
CHANDRA’, 40 Cal W N 722, goes a little 
further. It lays down that “whether a 
tenancy is governed by th e Bengal Tenancy 
or by the Transfer of Property Act depends 
upon the purpose for which th e tenancy was 
created. User of the. land for agricultural pur¬ 
poses wher e the tenancy is shown to hav e been 
created for residential purposes does not bring 
the tenancy under the Bengal Tenancy Act, 
According to this view, where th e purpose of 
th e tenancy was non-agricultural, its use even 
for agricultural purposes would not bring it 
within the purview of the Bengal Tenancy 
Act. 

The fourth case cited by him was ‘NARENDRA 
KUMAR v. HARAKISHORE PAL’, 26 Cal WN 
389. In this case, the raiyat was occupying his 
homestead within the limits of a municipality 
as part of his non-transferable occupancy hold¬ 
ing. H e first sold the entire holding excepting 
the homestead and then sold his homestead for 
th e purpose of residence and for non-agricultu¬ 
ral purposes. Th e transfer was recognised by 
the plaintiff landlord who received salami and 
granted rent receipts to th e defendant, the 
transferee of the homestead. It was held’that 
th e tenancy originated in fresh settlement with 
th e plaintiff and that in view of the purpose 
for which the new tenancy was created, it was 
governed by the provisions of th e Transfer of 
Property Act. The last three cases enunciate 
the principle that it is th e purpose of the lease- 
which determines whether it is the tenancy 
Act that should govern th e relationship of the 
landlord and tenant or th e Transfer of Pro¬ 
perty Act. This principle is not open to excep¬ 
tion and I am in respectful agreement with 
the learned Judges who laid it down. 

(32) Mr. Lahiri, has distinguished these cases 
on the ground that they do not deal with the 
cases of sub-tenant or under-raiyats, and has 
produced a string of authorities in support of 
the proposition that where the lan d included 
in the holding of an agricultural raiyat consist¬ 
ed partly of agricultural and partly of home¬ 
stead land and the portion used as homestead 
was let out for use as homestead the under¬ 
tenant was under-raiyat under the Bengal 
Tenancy Act and th e Transfer of Property Act 
did not apply. The first case in which this pro¬ 
position was laid down is reported in ‘BABU 
RAMROJ v. MAHENDRA NATH’, 8 Cal W N 
454. It was followed in ‘PANKAJINI DEBI v. 
SATISH BEHARA’ 40 Cal W N 35, and ‘RAM- 
PADO SIRICAR v. ALORE DOME’, 40 Cal L J 
307 at p. 309. In all these three cases, th e pro¬ 
position that if a raiyat holds land partly 
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agricultural and partly homestead the incidents 
of the holding would regulate the incidents of 
the sub-lease created by th e raiyat was recognis¬ 
ed. The ratio decidendi was that it is the 
nature of the original tenancy and not the 
nature of the tenancy with reference to a parti¬ 
cular piece of land that has got to be looked 
to for determining whether th e case is govern¬ 
ed by th e Tenancy Act or the Transfer of Pro¬ 
perty Act. Th e last case relied on by Mr. La- 
hiri in this connection is ‘ARUN KUMAR v. 
DURGA CHARAN’, 45 Cal V/ N 805. In this 
also, the view that prevailed in ‘8 Cal W N 454’ 
was followed. The judgment however, is very 
revealing. The previous authorities in which 
this view was recognised wer e considered and 
the learned judges observed as follows: 

“Had the matter been res integra w e might 
have some hesitation in accepting the view 
enunciated in them. In th e Bengal Tenancy 
Act the raiyat is defined to be a person who 
acquires land primarily for purposes of culti¬ 
vation; unless the letting was for purposes 
of agriculture th e tenancy would not be 
governed by th e Bengal Tenancy Act even 
if th e superior interest was vested in the 
holder of the tenure to which th e Bengal 
Tenancy Act w r as applicable. We do not think 
also that any real anomaly would arise if 
a s between a raiyat and his sub-lessee the 
rights were governed by the Transfer of 
Property Act.” 

(33) Th e objection that difficulties would 
arise in enforcing the provisions of Chap. XIV 
of the Bengal Tenancy Act was overruled. 
But the reasons which induced the learned 
Judges in spite of their hesitation to accept 
the view to which they ultimately adhered 
was the definition of th e expression “under- 
raiyat” as given in S. 4 of th e Bengal Tenancy 
Act. In that Act, an “under-raiyat” has been 
defined to be a tenant who holds immediately 
or mediately under a raiyat. It is not slated in 
this definition as in the case of a raiyat that he 
must hold also for purposes of cultivation. 
The wording of this definition was considered 
to be wide and the learned Judges did not 
think that they would be justified in upsetting 
the long series of decisions even though it 
was possible to argu e that the implication in 
the case of the under-raiyat also was that he 
should hold land for purposes of cultivation. 

(34) If th e Bengal Tenancy Act had applied 
to the present case, I should have shared 
the hesitation of the learned Judges of the 
Division Bench who decided the cases reported 
in ‘ARUN KUMAR v. DURGACHARAN’, 45 
Cal W 805 and even though I ^Vould have 
preferred to interpret th 0 definition of under- 
raiyat in that Act »s implying necessarily that 
the under-raiyat should hold for purposes of 
cultivation, I may not have thought it ex¬ 
pedient to disturb the long line of decisions 
covering a period of about half a century. As 
things are. no difficulty arises in this case as 
here we have got to consider the relevant pro¬ 
visions of the Goalpara Tenancy Act, which 
are materially different from thos e of the Ben¬ 
gal Tenancy Act. It is noteworthy that while 
th e expression “land” has been defined in the 
Goalpara Tenancy Act, the Bengal Tenancy Act 
does not contain any definition of land. The 
land for the purpose of the Goalpara Tenancy 
Ac t, must be land occupies or let for purposes 


of agriculture. This along is enough to distin¬ 
guish the authorities relied on by Mr. Lahiri. 
The under-raiyat whom he seeks to bring under 
the Goalpara Tenancy Act, has to show that 
he is holding land as defined in the Act. If the 
land of under-raiyat does not answer the des¬ 
cription needed for the purposes of th e Goal¬ 
para Tenancy Act, he cannot claim that the 
Tenancy Act, should govern his relationship 
with his landlord. The definition of th e word 
“under-raiyat” in the Goalpara Tenancy Act 
is not as wide as that which we find in the 
Bengal Tenancy Act. According to this defini¬ 
tion the under-raiyat means tenant holding land 
immediately or mediately under a raiyat. The 
land must be let out or occupied for agricultu¬ 
ral purposes or purposes subservient thereto. 
Reading the definition of land with the definition 
of under-raiyat, it becomes obvious that what 
must be considered to be lacking in the Bengal 
Tenancy Act is not lacking here. The authori¬ 
ties, therefore, relied on by Mr. Lahiri ar e of 
no assistance to us in this case. For reasons 
given above, I am of th e view that the Goalpara 
Tenancy*Act, has no application to the facts of 
this case and that the case is governed by the 
provisions contained in the Transfer of Pro¬ 
perty Act. The notice sent to the defendant 
was, therefore, valid and he is evictable. 

(35) The appeal in the L. A. Court was 
admittedly within time according to the view 
prevailing in the Calcutta High Court. It was 
tim e barred according to th e view expressed 
in 1949 Assam 23. 

(36) In the memo of appeal, there was a 
statement to the effect that as th e decree was 
signed on th e 30th May 1949, the appeal is 
not barred by limitation. The note is based on 
the Calcutta view. Th e learned Subordinate 
Judge found the appeal to be barred by time 
on a preliminary objection raised before him. 
In answer to this objection, the counsel foi 
the appellant urged that the appeal was within 
time and in th e alternative maintained that 
h e was misled by the old practice in the Cal¬ 
cutta High Court according to which time that 
elapsed between th e dat e of the judgment and 
th e date of the signing of the decree is ex¬ 
cluded from computation under S. 12 of the 
Limitation Act as time requisite for obtaining, 
copies. The learned counsel also relied on AIR 
1950 Assam 83. wherein delay was condoned on 
the ground of misleading caused by the Calcutta 
view. 

(37) The learned Subordinate Judg e addres¬ 
sed himself to the question whether appellants 
can be allowed th e time that elapsed between 
the dat e of the judgment and th 0 date of the 
signing of the decree. He agreed that this period 
had to be excluded according to the 
Calcutta view and then proceeded to consider 
the question whether it could be excluded even 
after the decision reported in AIR 1949 Assam 
23. He observed as follows: 

“I have examined the whole question at issue 
very carefully and I must admit that it was 
no doubt the practice with the Calcutta High 
Court to exclude this period as alleged by 
the learned lawyer for the appellants. But 
I must consider whether the appellants car. 
be allowed this period (from th e date of 
judgment to the dal 0 of signing the decree; 
even after the ruling of the Assam High 
Court as reported in ‘KATIMAL BRAHMA v 
MOHAN NATH’. AIR 1949 As. am 28. Or. 
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this point also the learned lawyer for the 
appellants submits that the case of Katimal 
Brahma v. Mohan Nath Nahata and others 
was reported in th e AIR in July 1949, when 
only h e could know about th e ruling: but 
this appeal was filed on the 8th June 1949, 
before th e case was reported in the AIR It 
is submitted that in a place lik e Dhubri it 
is not always possible to know what cases 
are decided and which principle is accepted 
by the Assam High Court, before thes G are 
reported in the AIR.” 

(38) The above passage clearly shows that 
the Judge was considering the limited ques¬ 
tion a s to whether the time that elapsed be¬ 
tween the two relevant dates could b e regard¬ 
ed as time requisite under S. 12 of th e Limita¬ 
tion Act. He reproduced the argument of the 
learned counsel for the appellant which in 
substance was that time for his appeal should 
oe allowed to b e calculated according to the 
Calcutta view as he had no means of knowing 
th e Assam view before July 1949 whe n the 
report appeared in th e AIR. Th e learned Sub- 
ordmate Judge disposed of th e contention in 

<.h e following terms: 

‘‘I have given my consideration over this 
matter also, but I am certainly not prepared 
to accept the arguments put forward by the 
learned Lawyer for th e appellants. In my 
opinion it is not th e law report which mak:; 
a law. but ii is th e judgment of a High Court 
(as soon as it is pronounced by the learned 
Judges), which forms the guiding principle 
for us to decide cases. I am, therefore, cons¬ 
trained to say that th e appellants cannot be 
allowed to take shelter under S. 5 of the 
Limitation Act. Besides, it is found that 
the guiding principle in such cases has been 
definitely laid down by the Assam High Court 
on the 24th September 1948 in the cas G of 
'KATIMAL BRAHMA v. MOHAN NATH 
ATR 1949 Assam 23, long before th e date of 
filing of this appeal. Considering all these 
facts, I am obliged to hold that the appellants 
are not entitled to the period from th e date 
of the judgment to the date of th e signing 
of the decree as th G tirhe requisite for copies. 
Consequently, I hold that this appeal is time 
barred.” 

(39 > As shown above, the learned Subordinate 
Judge started considering the question whether 
the period between th e two relevant dates 
could be excluded from computation or not. 
His finding was that it could not be excluded. 
His reason stated emphatically was that the 
judgment of th e High Court laid down the law 
and it took effect from the date on which it was 
pronounced. H e evidently meant tha t th e jud- 
ment interpreted the law and as such afforded 
th e guiding principle from the dat e of its deli¬ 
very. This guiding principle was laid down in 
September 1948 long bcfor e the filing of the 
appeal. The appellant, therefore, wa s not. en¬ 
titled, according to him, to exclude th e inter¬ 
vening period between the date of the judg¬ 
ment and the date when the decree was signed. 
His conclusion was that the appeal was time 
barred. This conclusion has been stated in 
nr) uncertain terms. 

(40) My reading of this part of th e judgment 
is that the learned Subordinate Judge address¬ 
ed himself only to th e question whether the 
appeal was within time on the basis that the 
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time that elapsed between th e two relevant 
dates was time requisite under S. 12 of the 
Limitation Act. All h e was considering whe¬ 
ther it was within time or time barred. He did 
not at all consider the question whether if the 
appeal was time barred, the delay could be 
condoned by the alleged misleading. The con¬ 
clusion that he arrived at merely disposed of 
on e contention raised on behalf of the appel¬ 
lants. That contention was that the appeal 
was wihtin time. Th e second contention that 
the delay in filing the appeal, if it was found 
to be time barred, could be condoned escaped 
consideration. Th e question no doubt was 
raised. It was mentioned by the learned Sub¬ 
ordinate Judge when he was reproducing the 
argument of the appellant’s counsel but he has 
given no finding on it. Th e judgment does not 
indicate what, if any, argument was addressed 
from the respondents’ sid e as to why delay 
should not be condoned. The finding that the 
learned Subordinate Judge was not satisfied 
that the appellant was misled by the Calcutta 
view is conspicuous by its absence from the 
judgment. There is nothing to this or to simi¬ 
lar effect in it. The learned Subordinate Judge 
simply omitted to consider this aspect of the 
matter. The delay in reporting th e Assam 
view and the alleged consequent ignorance oi 
the appellants wer e no doubt taken notice of 
but for considering whether the Calcutta view 
could govern the appeal which had been filed 
before the decision of the Assam High Courf 
had been reported. The learned Subordinate 
Judge was right in th e view that this period 
could not bo excluded according to the Assam 
view which merely interpreted the existing law 
& as such had to govern the decision of the ques¬ 
tion whether it was within time or not. Ha 
had to consider after coming to this conclusion 
whether some littl e delay that occurred in the 
filing of the appeal (only 3 days) could be con- 
loned on the basis of alleged misleading. 

(41) The learned Subordinate Judge has re¬ 
ferred to S. 5 of the Limitation Act at only one 
place. The.reference is in the following terms: 

‘‘In my opinion it is not the law report which 
makes a law but it is the judgment of a High 
Court (as soon as it is pronounced by the 
Judges) which forms th e guiding principle 
for us to decide cases. I am, therefore, con¬ 
strained to say that th e appellants cannot be 
allowed to take shelter under S. 5 of the 
Limitation Act.” 

(42) This reference was made when the 
question of exclusion of the entir e period bet¬ 
ween the date of th e judgment and the date 
of signing th e decree was being considered and 
here he rightly ruled S. 5, out of consideration 
observing that the appellants could not take 
shelter under S. 5 of th e Limitation Act on ^he 
ground that the judgment of the Assam High 
Court took effect from the date on which it 
was pronounced. H e was right in the view that 
S. 5 did not come into the picture when the 
question was whether the appeal was within 
time or out of time. On th e date when it was 
fileci, it was out of time under the law as in¬ 
terpreted by the Assam High Court. But, he 
did not advert to the question whether in spite 
of the judgment reported in ‘KATIMAL BRAH¬ 
MA v. MOHAN NATH’, AIR 1949 Assam 23, 
which took a view contrary to the hitherto 
accepted view, condonation of delay could be 
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claimed if there was actual misleading caused 
by thfe Calcutta view. I find it difficult to read 
into the Judgment of th e learned Subordinate 
Judge a finding that misleading in point of fact 
was not proved or that the learned Subordi¬ 
nate Judge did not feel satisfied about it. It 
seems to m e that the question slipped away 
'from his mind altogether. If he had considered 
the question, he would hav e referred to facts 
bearing on it; he would also hav e considered 
the effect of the decision of this Court reported 
in ‘GOVERNOR-GENERAL IN COUNCIL v. 
JESRAJ TILAKCHAND’, AIR 1950 Assam 83, 
where delay was actually condoned on the 
ground of misleading. 

(43) My learned brother Deka, J. is of the 
view that the learned Subordinate Judge did 
not put any reliance on the plea of actual mis¬ 
leading and that he had rightly rejected it. 
With great respect I feel constrained to state 
that I have not been able to persuade myself 
to agree to this view. 

(44) My learned brother, after observing that 
the learned Subordinate Judge was not satisfied 
that ther e was any case of misleading, him¬ 
self considered th e question and relying partly 
on the statement contained in the memo of 
appeal and referred to above, found that the 
appellants were aware at the time of filing the 
appeal that this Court in the meantime had 
held that th e time for filing an appeal ran 
from th e date of the judgment and not from 
the date of the signing the decree. He observed 
further that 

“the decision of this Court might hav e been 

reported later but there was no reason to 

suppose that it was not known to the mem¬ 
bers of the Bar earlier.” 

So far as the observation of my learned brother 
regarding th e knowledge of th e members of the 
Bar in general is concerned, there can be no 
manner of doubt that some members of the Bar, 
apart from those concerned in the ca6e, must 
have known about the decision of this Court 
before it was reported. But I am not prepared 
to say that all members of the Bar all over 
Assam were aware of the view taken in ‘KATI- 
MAL v MOHAN NATH’, AIR 1949 Assam 23, 
by 8-6-1949 or by any other date. If all mem¬ 
bers had become aware of it immediately after 
the decision was given, quite a number of ap¬ 
peals filed after 24th September 1949 had not 
been allowed to become tim e barred. The 
members of the Bar would naturally learn 
about it at different times and it is not too 
much to say that some members of the Bar 
may not hav e known about this decision till 
after 8th June 1949 and till it was reported. 
It was reported in July 1949 and the full im¬ 
plications of the decision could b e widely known 
only after that date. 

(45) Where, therefore, there is a question 
whether ther e has been actual misleading by 
the Calcutta view, the question ought to be 
considered on th e facts of its particular case. 
No general rule applicable to all cases can be 
laid down. If an appellant claims that he has 
been misled by the Calcutta view, the fact that 
som e members of the Bar must hav e known 
about the decision by the date his appeal was 
filed may not- be enough to dis-entitle him to 
th e indulgence under the Explanation to S. 5 
of the Limitation Act if he himself was actually 
misled. The appellant no doubt would have 


to satisfy the Court that he was actually mis¬ 
led. If circumstances exist which make the 
plea probable and 'there are no indications of 
bad faith or negligence, ther e may be sufficient 
cause for condonation of th e delay under the 
Explanation to S. 5. The Explanation recog¬ 
nises this misleading attributable to an order, 
practice or judgment of the High Court in as¬ 
certaining or computing th e prescribed period 
of limitation may be a sufficient cause within 
th e meaning of the section. Where misleading 
is proved and the appellant has been reason¬ 
ably diligent in th e prosecution of the appeal, 
there would normally b e a cas e for condoning 
delay. The explanation leaves the discretion 
to the Court to treat misleading as a sufficient 
cause. The discretion has to be exercised 
judicially, that is in conformity with well-re¬ 
cognised rules and in th e light of the facts 
and circumstances of each particular case. 

(46) The statement contained in the memo 
of appeal was to the effect that the appeal is 
within time. It could have been based only on 
the Calcutta view. From this statement, it has 
been inferred that the appellants were 
aware at the time of filing the ap¬ 
peal that the limitation commenced to 
run from the date of the judgment. Assum¬ 
ing that this inference is possible, the find¬ 
ing by itself is not enough for refusing to ex¬ 
cuse the delay of 3 days in filing the appeal. 
The appellants may have been aware that day. 
They may have acquired the knowledge that 
very day. If knowledge was acquired that day, 
they could still claim that tne delay in filing 

\the appeal was due to misleading. My learned 
brother has not found even on the basis of 
the statement contained in the memo of appeal 
that the appellants were aware of the decision 
of this Court befor e the 5th June 1949, the last 
date for filing the appeal according to the 
Assam view. 

(47) In my humble view, tae question whe¬ 
ther appellants had shown sufficient cause for 
the delay that occured in filing the appeal or 
what comes to th e same thing whether the de¬ 
lay was due to misleading caused by the Cal¬ 
cutta view has been left undecided. At least 
the judgment does not show any proper consi¬ 
deration of this question and does not embody 
a distinct finding on it. If a decision of this 
question left undecided had been unavoidable, 
a remand to the learned Subordinate Judge 
for a finding on the question would have been 
a more appropriate course. But as I agre e with 
my learned brother that this appeal must fail 
on the merits, I think no useful purpose would 
be served by a remand; nor need I giv e a deci¬ 
sion on this question myself in thes e circum¬ 
stances. 

R.G.D. Appeal dismissed. 
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Lalit Mohan Pal and others, Petitioners v. 
State and another. Opposite Party. 

Criminal Revn. No. 71 of 1951, D/- 14-3-1952. 

Criminal P. C. (1898), S. 522 — Dispossession 
— Retention of possession by show of criminal 
force. 
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The retention of the possession by a crimi¬ 
nal trespasser by show of criminal force 
amounts to factual dispossession in the eye 
of law for which a relief under S. 522, can 
be given when the Court thinks it justified. 
AIR 1940 Lah 460 and AIR 1943 Mad 257, 
Dissent from; AIR 1943 All 7, Rel. on. 

(Para 6) 

Anno: Cr. P. C., S. 522 N. 4, Pts 1 to 5. 

S. K. Ghose and P. Cnaudhuri, for Petitioners; 
D. N. Mcdhi, Senior Government Advocate, for 
State and N. M. Dam, for Opposite Party No. 2. 
Cases referred to: 

(’43) AIR 1943 All 7: (44' Cri L J 164) (Pr 6) 
(’41) 1LR (1941) 22 Lah 512: (AIR 1940 Lah 
460: 42 Cri L J 160) (Pr 6) 

(’43) ILR 1943 Mad 900: (AIR 1943 Mad 257: 
44 Cri L J 769) (Pr 6) 

DEKA J.: This is a petition for revision 
filed under S. 439 of the Cod e of Criminal Pro¬ 
cedure on behalf of four persons Lalit Mohan 
Pal, Srimanta Kumar Pal, Kripa Mohan Pal, 
and Kedar Mohan Pal against the conviction 
and sentence passed in Cas e No. 14550 of 1950 
of the Silchar Court which were upheld by the 
appellate Court. 

(2) All the petitioners were convicted under 
S. 341, I. P. C. and sentenced to pay a fine of 
Rs. 60/- in default three months’ rigorous im¬ 
prisonment. Accused Lalit Pal in addition, was 
convicted under S. 323, I. P. C. and sentenced 
to pay a fine of Rs. 60/-, in default three 
months’ rigorous imprisonment. The other 
three accused Sriitianta, Kripa and Kedar were 
convicted under S. 352, I. P. C. and sentenced 
to pay a fine of Rs. 25/- each, in default rigo¬ 
rous imprisonment for one month. All the ac¬ 
cused persons were further directed under S. 
106, Criminal P. C. to execute a bond for 
Rs. 200/- each with on e surety for keeping the 
peace during th e period of two years. There 
was an order under S. 522, Criminal P. C. res¬ 
toring th e possession of the eastern wing of the 
disputed house in th e south ‘bhiti’ where the 
complainant liar Kumar Pal formerly lived. 

(3) The case for the prosecution was that the 
complainant Har Kumar Pal and accused Lalit 
Mohan Pal had a joint motor business which 
was subsequently liquidated but even after 
thc-ir business failed they used to live jointly 
in a house occupying different compartments. 
During the Durga Puja in th e year 1950, Har 
Kumar left In's apartments in charge of his 
mother and he and his other members of the 
family left for a short tour outside Govindapur 
where th e house wa s situated. On Har Kumar’s 
return to Iiailakandi on the next day h e found 
his mother there and all th e members of his 
family returned to his house at Govindapur, 
the next day where his entrance was obstruct¬ 
ed by Lalit and other accused persons. 

On tlie morning following when Har Kumar’s 
mother made an attempt to enter th e house 
she was physically assaulted by th e accused 
persons—Lalit taking th e lead, and Har Kumar 
was also assaulted in the course of rescuing 
his mother. Their injuries were examined by 
the doctor and he has been a witness in the 
Court below. The defence was that Har Kumar 
had actually sold th e portion of his house to 
Lalit and that the story of assault and dis¬ 
possession was false in its entirety. The first 
Court found a case made out against the ac- 
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cused persons and they were convicted and 
sentenced as stated above and their appeal 
failed. 

(4) Mr. Ghose appearing for the petitioners 
has raised an objection as to the joinder of 
charges stating that the offence under S. 341, 
I. P. C. was alleged to have taken place on 
20th October 1950 and the assault took place 
on the 21st and as such, the trial was vitiated 
for misjoinder of charges. Taking the prose¬ 
cution story as a whole, both the occurrences- 
can be said to have taken place in the course 
of the sam e transaction and this objection not 
having been taken in th e Courts below, we do 
not think there is sufficient justification for 
giving any weight to this contention inasmuch 
as in our opinion there has been no failure of 
justice as a consequence thereof. 

(5) The second contention of Mr. Ghos e has 
been that the order under S. 106, Criminal P. 
C. cannot b e maintained in view of the fact 
that there is no finding as to the likelihood o*f 
the breach of peace. On a perusal of the judg¬ 
ment we are satisfied that the learned Magis¬ 
trate has given no reasons to hold that there 
is any apprehension or likelihood of any breach 
of the peac e and in consideration thereof, we 
do not think the order under S. 106, Criminal 
P. C. is justified and as such, it is liable to be 
vacated. 

(6) Mr. Ghos e has, however, put greater em¬ 
phasis on the point that th e order under S. 522, 
Criminal P. C. cannot be maintained in the facts 
and circumstances of this case and in support 
of his contention h e has relied On ‘NARAIN 
SINGH v. PANNA LAL’, 22 Lah 512, wherein 
it has been held that entering into the vacant 
possession of a hous e in the absence of the 
complainant does not amount to an offence 
committed by the accused attended by criminal 
force or show of forc e within the meaning of 
S. 522 ( 1 ). Criminal P. C. and the person dis¬ 
possessed cannot be restored to the possession 
of his property under the provision of that Act. 
The other case on which Mr. Ghose has relied' 
is ‘D. K. ASWATHA NARYANA v. J. MU- 
NEPPA’, ILR (1943) Mad 900. 

With regard to the first case, we must say 
that w e cannot agre e with the view of the 
Hon’ble Judges deciding that case as in our 
opinion the retention of the possession by a 
criminal trespasser by show of criminal force j 
as well amounts to factual dispossession in thej 
eye of law for which a relief under S. 522. Cri-| 
minal P. C. can be given when the Court thinks! 
it justified. This view is supported by thej 
decision of the Allahabad High Court reported 
in ‘MT, CHIIABIA v. RAM CHARAN’, AIR 
1943 All 7. wherein it has been held that where 
the criminal trespasser enters upon the pro¬ 
perty and prevents the rightful possessor from 
coming upon the property, a dispossession may 
be said to have taken place and the t . res " 
passer was guilty of som e forc e or intimida¬ 
tion when he prevented the other party from 
returning to th e property, a Magistrate would 
be justified in acting under S. 522, Criminal 
P. C. This has been exactly the case in the 
present instance. In the above view the second 
case also does not help the petitioners. The 
dispossession wa s attended by criminal force 
or show of criminal force when the entry by 
the complainant and his mother was resisted. 

In this view the restoration of possession un¬ 
der S. 522, Criminal P. C. was quite valid. 
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(7) The result is that the Rule fails except 
with regard to the order under S. 106, Criminal 
P C. which is vacated. The sentences m de¬ 
fault of realisation of fine is reduced to one 
week in each case. 

(8) RAM LABHAYA, J.: I agree. 

V.R.B. Order accordingly. 
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Lambodar Dowrah and others, Petitioners v. 
Priyanath Dowrah and the State, Opposite 
Parties. 

Criminal Revn. No. 91 of 1951. D/- G-3-1952. 
Penal Code (I860), Ss. 379 and 188 — Attach¬ 
ment of land under S. 145, Criminal P. C. — 
Removal of crops in violation cf Court’s order 
— Criminal P. C. (1898), S. 195. 

Where the accused were parties to the 
proceeding under S. 145, Criminal P. C. and 
they removed the paddy in violation of the 
order of the Court attaching the land with 
the crop on it, the removal of the paddy 
standing on land attached and taken posses¬ 
sion of by the Court under 145, Criminal 
P. C. amounts to theft. The effect of the 
attachment was that the property passed 
into ‘custodia legis’. As there was a dis¬ 
pute about the land and the crops thereon 
and attachment had been effected 
with knowledge of the accused dishonest in¬ 
tention is a very legitimate inference from 
lads proved. It might have been possible 
to convict the accused even under S. 188, 
Penal Code but the omission if any in 
this respect did not affect the legality of 
the accused’s conviction under S. 379, 
Penal Code and the trial of the accused for 
this offence was not barred by reason of 
the absence of a complaint from the Court 
which attached the land as it was not oix' 
of the offences to which S. 195, Criminal 
P. C. applied. AIR 1940 Cal 163; AIR 1943 
Pat 124. Rol. on. 41 Cal WN 1325. Disting. 

(Para 8) 

Anno: Penal Code, Ss. 378 and 379 N. 1, 11, 
15; S. 138 N. 3; Cr. P. C., S. 195 N. 4. 6. 

P. Chaudhuri on behalf of B. C. Barua and 
H. N. Phukan, for Petitioners. 

Cases referred to: 

(’37) 41 Cal WN 1325 (Pr 8) 

(’39) 1LR (1939) 2 Cal 419: (AIR 1940 Cal 163: 

41 Cri L J 396) (Pr 8) 

(’43) AIR 1943 Pat 124: (44 Cri I. J 414) 

(Pr 8) 

ORDER: The three petitioners were * con¬ 
victed under S. 379, I. P. C., for reaping and 
taking away the paddy crop from land which 
was attached bv an order of the Court under 
S. 145, Cr. P. C. They were sentenced each 1o 
undergo R. I. for 3 months in addition to a 
fine of Rs. 300/-, (in default each was to suffer 
R. I. for 3 months more). On appeal, the con¬ 
victions were maintained but the learned Ses¬ 
sions Judge, U.A.D., remitted the sentence of 
imprisonment in each case. The sentence of 
fine was allowed to stand. 

(2) The prosecution case is that there was 
a dispute about the land between th c com¬ 
plainant Priyanath Dowrah and the accused. 


The complainant in his petition under S. 145, 
Cr. P. C., alleged that th e opposite party con¬ 
sisting of 6 persons including the t’nre e peti¬ 
tioners were trying to take away the paddy 
sown by him after dispossessing him from the 
said land. It was in this proceeding that by a 
preliminary order of th e Court, the land was 
attached. The order for the attachment of the 
land was passed on the 24th November 1949. 

It was forwarded to th e Officer-in-Charg e of 
Amguri Police Station for service and also for 
attachment of th e land in dispute on th e 5th 
December 1949. The preliminary order shows 
that th e disputed land which was to b e at¬ 
tached measured 22 B. 3 K. 17 Ls. and that 
it was covered by two patlas Nos. 188 and 179. 

In his complaint under S. 379, I. P. C., from 
which this revision petition arises, the com¬ 
plainant alleged that the land was duly attach¬ 
ed: that three days after the attachment, the 
accused came in a body and after reaping the 
harvest removed the paddy from 5 bighas of 
land which had been attached. It was further 
stated in the complaint that the paddy was 
still being reaped. Th e price of th e paddy al¬ 
ready taken away was estimated at Rs. 350/-. 
The complaint was against 8 persons including 
th e 3 petitioners. 

(3) It has been contended on behalf of the 
petitioners that the land in dispute which had 
to be attached was not clearly or definitely 
specified in the order. The order of attachment, 
therefore, was defective. As a result, no spe¬ 
cified plot of land coulcl be said to hav e been 
attached. 

(4) I do not think this contention should 
prevail. Th e area of the land to be attached 
was staled. The patta numbers covering the 
land \ver e also given. The Assistant Sub-Ins¬ 
pector of Police who executed the order de¬ 
posed at the trial that in compliance with the 
order of the Court, he had attached it by put¬ 
ting pegs on the boundaries shown by both 
the parties. H c stated that the attached land 
was scattered at throe places. He did not spe¬ 
cifically state the number of plots. But he ob¬ 
tained the signatures of two out of the peti¬ 
tioners and thumb impression of the third on 
his report. This shows that lh 0 petitioners were 
not only present but pointed out the land in 
dispute and were fully aware that the disputed 
land had been attached. There was due com¬ 
pliance with 1 h c order of the Court and attach¬ 
ment was effected. No other objection has been 
raised to th e validity of the attachment. 

(5) Thc second contention raised is that it 
does not appear from the record on what date 
the attachment was effected. This contention 
is baseless. The report on the order shows that 
the attachment was effected on the 8th Decem¬ 
ber 1919. The complainant in his comnlaint, 
which was nut in on the 13th December 1949. 
stated that the removal of the crop occured 
3 days afer the attachment. At th e trial evid¬ 
ence was led to show that though a part of the 
paddy had been reaped befor c the attachment 
there was also removal of paddy from the 
attached land after it had been attached. 

(6) I see no reason to differ from the find¬ 
ing of the Courts below on th e point that the 
accused removed the paddy from th 0 attached 
land after the attachment had been effected. 

(<) The third contention assumed that (he 
land was attached and it was urged that as 
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the petitioners were parties to the proceeding 
under S. 145, Cr. P. C., if they removed the 
paddy in violation of the order of the Court 
attaching the land with th e crop on it, they 
would be guilty of an offenc e under S. 188, 
I. P. C., and for that offence a complaint by 
th e Court would be necessary. A conviction 
under S. 379, I. P. C., in these' circumstances, 
is not legal. It was also pointed out that dis¬ 
honest intention, which was a necessary in¬ 
gredient of the offence under S. 379, I. P. C., 
on th e part of the petitioners also had not 
been proved. 

(8) In support of the contention that the ac¬ 
cused could have been tried only under S. 188, 
I. P. C., on the complaint of the Court, the 
learned counsel has relied on ‘NIRMAL CH. 
CHATTERJEE v. MAHENDRALAL’, 41 Cal WN 
1325. This case does not support th e conten¬ 
tion he has raised. On the other hand, it was 
held in ‘EMPEROR v. BANDE ALT, ILR (1939) 2 
Cal 419 that the removal of crops standing on 
land attached and taken possession of by the 
Court under S. 145, Cr. P. C., amounts to theft. 
I am inclined to agree with this view. The 
attachment has been found to b e valid. It is 
not disputed that the crop though not expressly 
mentioned in th e order of attachment is cover¬ 
ed by it. The effect of the attachment was that 
the property passed into ‘custodia legis’, vide 
‘NAND KISHORE v. RADHA KISHAN’, AIR 
1943 Pat 124. The removal of the crop in the 
circumstances of this case has all the elements 
of the offence of theft. I have no doubt there¬ 
fore that facts proved constitute an offence 
of theft and the trial of the petitioners for this 
offence was not barred by reason of the ab¬ 
sence of a complaint from the Court which 
attached the land as it is not one of th e offences 
to which S. 195, Cr. P. C., applies. The convic¬ 
tion under S. 379, I. P. C., would be perfectly 
legal. It might have been possible to convict 
the accused even under S. 188, I. P. C., but the 
omission if any in this respect does not affect 
the legality of his conviction under S. 379, 
I. P. C. 

(9) Th e learned counsel has not been able 
to satisfy me that the removal of paddy was 
not with any dishonest intention. There was 
a dispute about th e land and the crops there¬ 
on. Attachment had been effected with know¬ 
ledge of the petitioners and in their presence. 
It has been found as a fact that some removal 
of the paddy occurred after the attachment. 
The petitioners must be presumed to intend the 
natural consequences of their acts. Dishonest 
intention in this c-as e is a very legitimate in¬ 
ference from facts proved. 

(10) Som e reduction in sentence appears to 
be called for. The complainant assessed the 
loss at Rs. 350/-. Each of th e petitioners has 
been sentenced to a fine of Rs. 300/-. I think 
a fin e of Rs. 200/- in each cas e will meet the 
needs of th e situation. The petition is allowed 
to this extent that the fine imposed is reduced 
to Rs. 200/- in the case of each petitioner. The 
sentence of imprisonment in default of pay¬ 
ment of fine shall stand. 

D.H. Revision partly allowed. 
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State v. Babar Ali, Accused. 

Criminal Ref. No. 3 of 1951, D/- 26-2-1952. 

Penal Code (1860), Ss. 300, 321 — Accused 
beating wife with bamboo stick and causing 
two abrasion injuries on her chest — Death of 
wife due to rupture of spleen — Accused not 
aware of enlarged spleen — Offence under Sec¬ 
tion 323 and not Section 304 held committed. 

Where the injuries caused to a person are 
not such as are likely to cause death, it 
is not a case of culpable homicide. Where 
the accused beat his wife with a bamboo 
stick and inflicted two abrasion injuries on 
her chest and the wife died short time 
afterwards of the rupture of enlarged spleen 
and there was no evidence that the accus¬ 
ed was aware of the existence of enlarged 
spleen and nor was the any medical evi¬ 
dence to show that the death was the re¬ 
sult of abrasions, the accused must be held 
to have beat his wife without intending to 
cause her death or without intending to 
cause such bodily injury as was likely to 
cause for death. (Conviction under S. 304 
altered to one’ under S. 323 and sentence of 
7 years rigorous imprisonment reduced to 
6 months). (Para 5) 

Anno : Penal Code, S. 323 N. 6; S. 321 N. 1; 
S. 300 N. 4, 5. 

D. N. Medhi, Government Advocate, for the 
State; D. K. Sarma, for Accused. * * 

THADANI, C. J.: This is a reference made 
by th e learned Deputy Commissioner of Garo 
Hills District in the case of ‘The State v. Babar 
Ali’, under rul e 16 of the rules framed for the 
administration of justice in the Garo Hills for 
confirmation of the sentence of 7 years’ R. I. 
passed upon Babar Ali under S. 304, I. P. C. 
Mr. Sarma appears for Babar Ali. 

(2) The case for th e prosecution was that on 
17-2-51 at about 2 or 2-30 p.m. Babar Ali was 
annoyed with his wife, Mariam Bibi, for delay 
in cooking his food; he beat her with a bamboo 
‘lathi’ and caused two injuries on her back. 
There were no eye-witnesses to the occurrence. 
Bogo th e younger sister of Babar Ali, arrived 
shortly afterwards; she saw Mariam Bibi sit; 
ting in an uncomfortable posture; Mariam Bibi 
asked for a drink of water, which Bogo gave 
her; shortly after drinking water she became 
restless and unconscious. Bogo massaged her 
chest and poured water on her head but Mariam 
did not revive and died shortly afterwards. A 
report of th e occurrence was in due course 
made to the Police, and on completion of the 
investigation. Babar Ali was sent up for trial 
under S. 304, I. P. C. 

(3) Th e first question which Mr- Sarma has 
raised for the appellant is that the learned 
Deputy Commissioner has misapplied S. 304, 

I. P. C. to the facts of this case. He has referred 
to the medical evidence which shows that there 
were only 2 abrasions on the back of the de¬ 
ceased—one abrasion 3” x 1” on the left side 
of the back of th e body, and another abrasion 
l”xi” cm the left side of the back of the 
body. His contention is that as the deceased 
died as a result of the rupture of the spleen, 
brought about by the injuries caused on her 
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back, a rupture which would not have taken 
place if the spleen had not been weak & en¬ 
larged— S. 304, I.P.C. has no application. Sec¬ 
tion 304, I.P.C. is in these terms: 

‘‘Whoever commits culpable homicide not 
amounting to murder, shall b e punished with 
transportation for life, or imprisonment of 
either description for a term which may ex¬ 
tend to ten years, and shall also be liable to 
fine, if the act by which th e death is caused 
is done with the intention of causing death, 
or of causing such bodily injury as is likely 
to cause death; or with imprisonment of 
either description for a term which may ex¬ 
tend to ten years, or with fine, or with both, 
if the act is done with the knowledge that 
it is likely to cause death, but without any 
intention to cause death or to cause such 
bodily injury as is likely to cause death.” 

Culpable homicide is defined in S. 299, I.P.C. 
which says: 

“Whoever causes death by doing an act with 
the intention of causing death, or with the 
intention of causing such bodily injury as 
is likely to caus e death, or with the know¬ 
ledge that he is likely by such act to cause 
death, commits th e offence of culpable homi¬ 
cide.” 

(4) Mr. Sarma contends that as the act of 
Babar Ali consisted in inflicting 2 injuries with 
a bamboo stick on the back of the deceased’s 
body, it cannot be said that the injuries, being 
mer e abrasions, wer e caused with the inten¬ 
tion of causing death or with the intention of 
causing such bodily injury as is likely to cause 
death. 

(5) We think the contention is sound and 
must prevail. The medical officer who ex¬ 
amined the dead body has not been asked whe¬ 
ther the two injuries caused to the deceased 
were likely to cause death. We ourselves do 
not think those the two injuries wer e likely 
to cause death. What caused th e death of the de¬ 
ceased was the rupture of the enlarged spleen. 
It is settled law that wher e the injuries caused 
to a person are not such as are likely to cause 
death, it is not a case of culpable homicide.Babar 
Ali beat his wife without intending to cause 
her death or without intending to cause such 
bodily injury as was likely to cause her deatb¬ 
it is true that the deceased’s spleen was rup¬ 
tured as a result of the injuries inflicted upon 
the back of her body, but ther e is no evidence 
that the accused knew that his wife had an 
enlarged spleen. If there were evidence that 
the accused knew that his wife had an enlarged 
spleen and notwithstanding that knowledge, 
he caused injuries to her body which he ought 
to have known might result in her death on 
account of the enlarged spleen, it would be a 
different matter. Mr. Medhi concedes that 
there is no evidcpco that the accused knew of 
the state of th e spleen of his wife. In these 
circumstances, we do not think w e can sustain 
the conviction under S. 304, I. P. C. The of¬ 
fence must be reduced to one of simple hurt — 
an offence punishable under S. 323, I. P. C. 
The maximum sentence prescribed by S. 323, 
I. P. C. is on e of 12 months. We think the 
ends of justice will be served if Babar Ali is 
sentenced to 6 months’ H I. under S. 323, I.P.C. 
Accordingly we set aside the conviction and 
sentence under S. 304, I. P. C. and substitute 
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in its place a conviction under S. 323, I. P. C. 
and sentence Babar Ali to undergo R. I. for 
6 (six) months. With this modification in the 
conviction and sentence, the appeal is dis¬ 
missed. Mr. Sarma has not addressed us on 
the merits of the case. 

(6) DEKA, J.: I agree. 

R.G.D. Conviction and sentence modified. 
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Hurmat Ali, Appellant v. Matlib Ali, Respon¬ 
dent. 

S. M. A. No. 3/1951, D/- 11-2-1952. 

(a) Civil P. C. (1908), S. 144 — Decree re¬ 
versed in appeal — Person taking benefit under 
original decree if estopped from claiming resti¬ 
tution — Evidence Act (1872), S. 115. 

During the pendency of an appeal against 
a decree for specific performance the de¬ 
cree was executed and the amount deposit¬ 
ed by the decree-holder was withdrawn by 
the judgment-debtor. The decree was re¬ 
versed in appeal. The judgment-debtor 
thereupon applied under Section 144 for re¬ 
stitution. It was contended by the decree- 
holder that as the judgment-debtor had 
withdrawn the amount deposited by him, 
he was estopped from claiming any restitu- 
tution. The decree-holder had not raised 
this plea in the appeal in which the decree 
was reversed and restitution granted: 

Held that in a proceeding for restitution 
the Court could not go behind the order 
of the appellate Court granting restitution 
which was binding on the parties nor could 
the doctrine of estoppel be invoked against 
the judgment-debtor in such circumstances. 

(Para 5) 

Anno : Civil P. C., S. 144 N. 2. 10, 19; Evi¬ 
dence Act. S. 115 N. 45. 

(b) Civil P. C. (1908), S. 144 — Against, 
whom restitution can be granted — Transferee 
pendente lite of a party is bis representative 
— Order for delivery of property can be pas¬ 
sed against him even if he is not party to res¬ 
titution proceedings — Transfer of Property 
Act (1382), S. 52 — Civil P. C. (1908), O. 21, 
Rr. 35, 98 and 102. 

Restitution can be claimed by a- party 
entitled to it under Section 144 not only 
against the original party to the litigation 
but also against his representatives which 
expression includes representatives-in-inter- 
est and is not limited to legal representa¬ 
tives. (Para 19) 

A transferee or an assignee of a loosing 
party in the litigation would be his repre¬ 
sentative-in-interest and for the purpose of 
S. 144 would be covered by the word ‘party’ 
used in the section. (Para 12) 

A transferee pendente lite is a represen¬ 
tative of the transferor, the party to the 
suit and is also a person bound by the de¬ 
cree within the meaning of O. 21, R. 35 
read with S. 52. T. P. Act even though he 
is not made a party to the suit or appeal. 

So also an order for delivery of the pro¬ 
perty can be passed in favour of the sue- 


112 Assam 


HUftMAT Ali V. Matlib Ali (Ram Labhaya J .) 


A. I. R. 


cessfui party notwithstanding the fact that 
the transferee is not impleaded in Jhe pro¬ 
ceedings lor restitution. In case of resis¬ 
tance, action can be taken under O. 21, R. 
98, Civil P. C. The transferee could raise 
such objections only as were open to their 
transferor under O. 21, R. 102, Civil P. C. 
Case law discussed. (Paras 16, 22) 


S. K. Chose and P. Chaudhuri, for Appellant; 
G. K. Deb and N. M. Bam, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes alter the Indian Cases). 

(’20) 42 All 153: (AIR 1919 P C 55) (Pr 16) 
(.’87) AIR 1937 P C 260: (169 Ind Cas 057) 

(Prs 7, 1G) 

(’98) 20 All 139: (1897 All W N 222) (£r 14) 
(’22) 44 All 555: (AIR 1922 All 238) (Pr 18) 
( 35) AIR 1985 All 65: (152 Ind Cas 663) 

(Pr 8) 

(1) AIR 1941 All 28: (193 Ind Cas 387) 

(Pr 17) 

(’25) AIR 1925 Cal 1243: (85 Ind Cas 1004; 

(Pr 22) 

(’31) 53 Cal 1070: (AIR 1932 Cal 29) (Pr 16) 
(’37) AIR 1937 Lah 169: (163 Ind Cas 892) 

(Pr 15) 

C'41) AIR 1941 Mad 315: (ILR (1941) Mad 493) 

(Pr 9) 

('42) AIR 1942 Mad 472: (ILR (1942) Mad 949) 

(Pr 10) 

(’40) AIR 19-10 Pc-sh 44: (191 Ind Cas 209) 

(Pr 11) 

JUDGMENT: This appeal arises out of a 

proceeding under S. 144 of the Civil P. C. Hur- 
mat Ali (appel'ant) applied for restitution of the 
land which he had been made to deliver to 
Matlib Ali under the orders of the Court while 
his own appeal was pending in the High Court. 
The land in question was sold by Matlib Ali 
to Hurmat Ali. The sale was subject to a 
condition for reconveyance. Matlib Ali insti¬ 
tuted a suit for specific performance of the 
condition relating to reconveyance. The suit 
was dismissed by the trial Court. In appeal 
it was decreed by the learned Subordinate 
Judge. Hurmat Ali appealed to this Court. The 
appeal succeeded. Th e decree passed by the 
learned Subordinate Judge was reversed and 
that of the trial Court restored. The result 
was that by the final decree of the High Court 
the suit stood dismissed. 

(2) Whil e Hurmat’s appeal was pending in 
this Court, Matlib sought execution of the de¬ 
cree passed by th e learned Subordinate Judge. 
H e 6°t a kabala executed in hi s favour by the 
Executing Court in the course of the execution 
proceeding on depositing a sum of Rs. 150/- 
as the price of the land. This amount was 
withdrawn by Hurmat. who has claimed res¬ 
titution of the land in this case by reason of 
the reversal of the decree passed by the Court 
of the Subordinate Judge, 

(3) Ilurmat’s application for restitution was 
resisted. It was contended that in view of the 
withdrawal of the sum of Rs. 150/- by him, he 
was estopped from claiming restitution. It was 
further pleaded that th e land had been sold 
during the pendency of Hurmat’s appeal to 
four persons, (3rd parties) to th G knowledge 
of Hurmat and that they wer G transferees for 
consideration without notice. This conduct on 
Hurmat’s part also estopped him from claim¬ 


ing restitution. The plea of estoppel did not 
prevail with the learned Munsiff. He did not 
give any finding as to whether * land had been 
.‘old to third parties with the knowledge of 
Hurmat, or whether the transferees had pur¬ 
chased it bona fide for consideration without 
notice. Having found that the plea of estoppel 
could not be raised against Hurmat, he order¬ 
ed that a warrant for the delivery of posses¬ 
sion should issue. The learned Additional 
District Judge was of the view that Hurmat 
never acquiesced in the decree passed by the 
learned Subordinate Judge. He appealed from 
it He himself avoided executing the kabala 
in pursuance of that decree and the kabala 
had to be executed by the executing Court. 
But acting on what h e described as a princi¬ 
ple of law that a person cannot b e allowed to 
reap double advantage at the same time, he 
cam e to the conclusion that after having ac¬ 
cepted th e money he could not ask for the 
restitution of the property. He also observed 
that the land had been transferred to third 
parties and that Hurmat had withdrawn the 
money which was deposited for him in the 
execution proceeding before th e disposal of 
his appeal. He further presumed that the 
transfer of the disputed land to third parties 
was with tlie knowledge of Hurmat and there¬ 
fore thought that the transferees might be re¬ 
garded as bona fide purchasers for value with¬ 
out notice. In these circumstances, he found 
that restoration of possession to Hurmat in 
proceedings under S. 144, would complicate 
matters involving as it would the ouster of 
the transferees from Matlib. He, therefore, 
reversed the order of the Munsiff and directed 
Hurmat to recover possession by a regular 
suit. Hurmat has appealed from this decision. 

(4) It may be noticed that no evidence was 
led by either party in the present proceeding. 
The learned Munsiff recorded no finding on the 
question whether the land had been transferr¬ 
ed to third parties with the knowledge of Hur¬ 
mat, appellant. The learned Additional District 
Judge, therefore, had no basis for the finding 
that the transfer of the disputed land to third 


parties was with th e knowledge of Hurmat, or 
that th e transferees were bona fide purchasers 
for value without notice. If he was of the 
view that this question was necessary for the 
decision of the case, he should have remanded 
the case for a finding on this point. In the 
absence of any evidence, all we hav e is that 
Hurmat, appellant, did withdraw the amount 
which was deposited by Matlib, res¬ 
pondent, in the course of th e execution 
proceeding before th e disposal of Hurmat s 
appeal in order to enable him to got a kabala 
from the Court for the land in question. This 
fact by itself would not creat e any estoppel 
against the appellant so far as his claim tor 
restitution is concerned. Matlib executed the 
decree which h e obtained from the Court oi 
th e learned Subordinate Judge during tne 
pendency of Hurmat’s appeal. He got tn 
kabala. He also got possession in pursuanc 
of that decree. The money that h e deposite 
was thus withdrawn by Hurmat under 
orders of the Court, but at a time when n 
appeal was pending. If this withdrawal of the 
amount deposited by Matlib is enough to estop 
the appellant from claiming restitutio , 
objection should have .been taken whe t 
appeal was heard by this Court. At that 
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it was not urged on behalf of Matlib that 
having accepted the money, it was not open to 
Hurmat to tak e any steps for getting back the 
land a)so. This plea was not raised and there¬ 
fore thg decree passed by the learned Subordi¬ 
nate Judge was reversed by this Court. 

(5) The final order passed by this Court 
'entitled Hurmat (appellant) to restitution 
-The parties ar e bound by it, and the Court of 
first instance in a proceeding for restitution 
cannot go behind that order; nor can the doc¬ 
trine of estoppel be invoked against Hurmat 
in these circumstances. 

(6) The second contention which requires 
consideration is whether the application for 
restitution can be disallowed on the ground 
that rights of third parties have intervened. 
As stated above, we have got no basis for a 
finding on th e question whether the transferees 
were bona fide purchasers for value without 
notice though at this stage th e fact that a 
deed of sale was executed by Matlib in favour 
of third parties is not disputed. Assuming that 
there has been a transfer by Matlib in favour 
of third parties, it is obvious that th e transfer, 
according to the respondent’s own showing, 

: was during the pendency of Hurmat’s appeal 
in this Court. Th e transferees are, therefore, 
transferees ‘pendente lite’ and are hit by the 
doctrine of ‘lis pendens’ which is embodied in 
S. 52 of th e Transfer of Property Act. Such 
transferees are representatives in interest of 
the transferor and if th e transferor had been 
a judgment-debtor, it would have been open to 
the decree-holder to claim restitution not only 
against the judgment-debtor but also from his 
transferee ‘pendente lite’. This view appears 
to be concluded by authority. 

(7) In ‘PARMESHARI DIN v. RAM CKA¬ 
RAN’, AIR 1937 P C 260, their Lordships of 
the Privy Council held that 

“where the mortgagor transfers the mortgaged 
property pending the suit for foreclosure on 
the mortgage and th e transferee takes actual 
possession of the same, the mortgagee decree- 
holder on the making of th e final decree 
can proceed to execute the decree against 
the transferee for recovery of possession of 
the property transferred to him inasmuch as 
the transferee is on account of the transfer 
pendente lite, a representative-in-interest of 
the mortgagor judgment-debtor and is bound 
by the decree passed against him.” 

(8) In ‘SUKHAN SINGH v. UMA SHAN¬ 
KAR’, AIR 1935 All 65, Niamutullah, J., held 
that 

“section 144, makes it imperative, where a 
decree passed by the Court of first instance 
is reversed on appeal, that th e Court should 
place the winning party in the position which 
he or she would have occupied but for such 
decree. The winning party is entitled to 
have her land restored to her free from all 
encumbrances, including any tenancy that 
might hav e been created in the meantime 
by the party who was successful in the first 
Court but eventually was found to have no 
title to the land. Restitution under S. 144. 
can be claimed not only against th e opposite 
party, but also his representatives or per¬ 
sons deriving title from him.” 

In this case the principle of th e Privy Council 
case referred to above has been held to be 
applicable to the case of a party entitled to 
1952 Assam/1 5 •& 16 


restitution even though the party may not be 
the decree-holder. , 

(9) In ‘KADIR VELD CHETTIAR v. KA.M- 
PU CHETTIAR’, AIR 1941 Mad 315, the view 
that prevailed was that 
“Section 144 should b e widely construed. Its 
object is to put right what wa s originally 
an error of the Court and to restore the 
parties to the position they would hav e oc¬ 
cupied. The word ‘party* in S. 144 is not 
confined only to the original parties to the 
suit, but applies also to persons who become 
subsequently concerned. When a decree- 
holder, after having obtained a decree, as¬ 
signs it to a third party, he is presumed to 
have the benefit of the decree and, when the 
third party to whom he has assigned the 
decree realised the amount, the right to 
claim restitution arises against both the 
original decree-holder as well as his as¬ 
signee.” 

(10; In ‘J. P. REGO v. ANANTHAMATHI’ 
AIR 1942 Mad 472, it was held that 
“a person who has attached a decree is the re- 
presentative of the original decree-holder 
and will be liable, in an appropriate case, to 
make restitution under the provisions of 
S. 144.” 

It was also held that “he was in fact a ‘party’ 
within the meaning of S. 144.” 

(11) In ‘MANGAL SINGH LAKHBIR SINGH 
v. JAGG AT RAM’, AIR 1940 Pesh 44, Mir 
Ahmed, J. held that 

“the word ‘parties’ mentioned in S. 144, Civil 
P. C., means persons claiming under them 
which obviously means persons who have 
succeeded to the position of the parties in 
the litigation either by contract or by opera¬ 
tion of law or in other words who ar e their 
representatives.” 

An assignee was held to be a representative 
of th e original party and was found liable to 
restitution. 

(12) From these authorities it is clear thatj 
restitution can be claimed against th e repre-j 
sentative-in-interest of the original party who] 
has become liable to make restitution of thej 
benefit received by him under the orders of| 
the Court. A transferee or an assignee of aj 
loosing party in the litigation would be hisj 
representative-in-interest and for the purpose; 
of S. 144 would be covered by the word ‘parties’! 
used in the section. 

(13) Mr. Deb’s contention has been that an 
assignee from an original party to th e litiga¬ 
tion cannot be treated as a party for purposes 
of restitution under S. 144. The cases relied 
on by him in support of this proposition may 
now be considered. 

(14) His first case reported in ‘SADIQ 
HUSAIN v. LALTA PRASAD’, 20 All 139, was 
decided when the old Code of 1882 was in 
force. Under S. 583 of that Code which cor¬ 
responds to S. 144 of the present Code, an ap¬ 
pellate decree reversing a decree of th e lower 
Court had to contain or was deemed to con¬ 
tain, a direction for restitution in favour of 
the successful appellant, who could execute the 
appellate decree for obtaining restitution. This 
could not be don e against a person who was 
not a party to the appellate decree. The result 
was that a transferee of th e decree or of the 
property in suit, if not made a party to the 
appeal, could not be proceeded against under 


114 Assam 


Hurmat Ali y. Matlib Ali (Ram Labhaya J .) 


that section. S. 144 is not so restricted as S. 
583 of th e old Code. It contains no express 
or implied provision similar to the one con¬ 
tained in S. 583 against restitution against the 
representative or the assignee of a party even 
if He is not a party to the appeal. This case 
is, therefore, of no assistance to him. 

(15) In ‘P ARMAN AND v. THARU LAL’, 
AIR 1937 Lah 169, the next case relied on by 
him, attachment of certain money was removed 
after th e reversal of a decree. The judgment- 
debtor paid the money to a third party. It 
was held that the third party could not be 
made to restore the money paid to him. It 
would be noticed that the person to whom the 
money was paid in this case could not be re¬ 
garded as a representative or assignee of the 
party to th e suit. The case, therefore, is 
clearly distinguishable from the present case. 

(16) The third case he relied on is ‘RAJ- 
JAHALI KHAN v. FAKU BIBI\ 58 Cal 1070. 
In this case a party to the suit had sub-let 
the lands to persons not parties to the case. 
The subletting cam e after the lessor had ob¬ 
tained possession in execution of the decree. 
The learned Judges held that so far as resti¬ 
tution in th e case under S. 144 was concerned 
the question was concluded by authority. They 
referred to the decision of their Lordships of 
the Privy Council reported in ‘RAJ RAGHU- 
BAR SINGH v. JAI INDRA BAHAL’, 42 
All 158, in which it was held that 

“Sections 47 and 144 provided for the deci¬ 
sion of question relating to the execution, 
discharge or satisfaction of the decree, and 
for restitution including the payment of 
mesne profits when a decree has been varied 
or reversed; and they enact that .such ques¬ 
tion shall be determined in the suit and not 
by a fresh suit. But these sections apply 
only to the parties or the representatives of 
the original parties and do not apply to 
sureties.” 

Following this decision the learned Judges of 
th e Calcutta High Court held that the sub¬ 
leases were created not under the decree nor 
as a direct or immediate consequence of it, 
and the persons in whose favour the sub-leases 
were made were strangers to the litigation, 
and not the ‘legal representatives’ of any party 
to the suit. They were, therefore, regarded as not 
covered by the rule enunciated by their Lord- 
ships of th e Privy Council in ‘42 All 158’. They 
surely were not legal representatives, but I am 
not prepared to say that they were not repre¬ 
sentative-in-interest of a party to the suit. The 
case, however, is not of much assistance to the 
respondent as the learned Judges of the Cal¬ 
cutta High Court held in no uncertain terms 
that a Court acting under S. 144 cannot re¬ 
fuse to investigate questions whether simple 
or complicated which may arise in a case if 
the case comes directly within the scope of 
S. 144. A case would be within the scope of 
the section if restitution is sought against the 
representative of a party, vide ‘PARMESHARI 
DIN v. RAMCHARAN’, AIR 1937 P C 260. I 
have no doubt that a transferee pendente lite 
is a representative of the transferor, the party 
to the suit and is also a person bound bv the 
decree within the meaning of O. 21, R. 35 
read with S. 52, T. P. Act. 

(17) The next case to be considered is 
'■UJAGAR SINGH v. LEKHA SINGH’, AIR 


A. I.R, 

1941 All 28. In this case a plaintiff pre-emptor 
deposited a certain amount in Court. Part oi 
it was removed by the vendee and a part was 
taken away by a judgment-creditor of the 
vendee in execution of hi s own decree. The 
pre-emption decree was later on reversed. 
Restitution was not allowed against th e judg¬ 
ment-creditor of the vendee who was not a 
party to the suit. Th e judgment-creditor in this 
case could not be regarded as a representa¬ 
tive of the party. H e would be a stranger to 
the suit and in any case his position would 
certainly be different from a transferee ‘pen¬ 
dente lite’ of immoveable property which is 
the subject-matter of the suit itself. 

(18) The last cas e relied on by Mr. Deb is 
‘BRIJLAL v. DAMODAR DAS’, 44 All 555. 
This case supports the appellant. In this case 
it was held that S. 144 is wide in its terms. 
It includes matters which an Execution Court 
or an appellate Court could not ordinarily deal 
with, and the word ‘party’ is not used in the 
sense ‘party to the suit*, the expression ordi¬ 
narily found in other parts of the Code dealing 
with execution matters, but must mean ‘party 
to the application*. 

(19) From the above discussion of the rele¬ 
vant authorities, it is clear that the weight of 
authority is overwhelmingly in favour of the 
view that restitution can be claimed by a party 
entitled to it under S. 144 not only against the 
original party to the litigation but also against 
his representatives which expression includes 
representatives-in-interest and is not limited to 
legal representatives. 

(20) The alleged sale in favour of the trans¬ 
ferees came when the appeal was pending. It 
admittedly offended against the rule of law- 
contained in S. 52 of th e Transfer of Pro¬ 
perty Act. The transfer, therefore, is of no 
effect as against the successful party in the 
case. No complicated question, therefore, arises 
for decision in this case and there is no diffi¬ 
culty in granting restitution against the 
transferees. 

(21) The last contention raised is that the 
transferees, even if representatives, have not 
been impleaded or made parties to the restitu¬ 
tion proceeding and therefore no order for 
delivery of possession can be passed against 
them. This contention also should not prevail 
in my opinion. It is clear that the appeal against 
the order of the learned Subordinate Judge could 
proceed without bringing th e transferees on the 
record. The transferees themselves could not 
claim as of right that they should be made parties. 
Order 22, R. 10, C. P. C. provides that in the 
case of assignment, creation or devolution of 
any interest during the pendency of a suit, 
the suit, may, by leave of the Court, continue 
by or against th e person on whom such inte¬ 
rest is devolved. The Court may permit the 
continuance of the suit against assignees under 
this Rule. But if an assignee is not brought on 
the record, h e still remains bound by the 
decree. It cannot be said, in these circumst¬ 
ances, that it was necessary for Hurmat, ap¬ 
pellant, to have brought the transferees on the 
record in order to bind them with the decree. 
They were bound by the decree even in spite 
of the fact that they were not impleaded. If 
it was not necessary to implead them in ap¬ 
peal, it would not be necessary to impleacf 
them in the application for restitution. 7.tie 
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proceeding is directed against the judgment- 
debtor and it is in order. 

(22) In ‘GOLAM NALU v. F. W. NEEDHAM’, 
AIR 1925 Cal 1243, a purchaser ‘pendente lite’ 
was held to be a judgment-debtor within the 
meaning of O. 21, R. 98 and it was held that 
an order under O. 21, R. 98 could be passed 
against him. In this case B. B. Ghose, J., held 
that: 

“it is a general principle of law that the pur¬ 
chaser ‘pendente lite’ is bound by the decree 
and such purchase cannot affect any rights 
obtained by th e decree-holder under the 
decree of the Court. This principle has been 
codified in S. 52 of the Transfer of Property 
Act, and it is also recognised in R. 102 of 
O. 21, C. P. C. Th e position, therefore, is 
that the petitioner being a purchaser ‘pen¬ 
dente lite* is bound by the decree and O. 21, 
R. 35 lays down that delivery of possession 
of immoveable property may be made by 
removing any person bound by th e decree 
who refuses to vacate the property.” 

The petitioner in the Calcutta case was held 
to be a person who could be removed under 
O. 21, R. 35, I am in respectful agreement 
with the view taken in this cas e and hold that 
notwithstanding the fact that the transferees 
have not been made parties to th e proceeding 
for restitution, an order for delivery of posses¬ 
sion in favour of Hurmat, appellant, could be 
passed by the Court. In case of resistance, 
action could be taken under O. 21, R. 98. The 
transferees could raise such objections only as 
were open to their transferor under O. 21, 
R. 102. 

(23) For reason given above, this appeal is 
allowed. The order of the learned Subordinate 
Judge is set aside. The case is remanded to 
the Court of the 1st instance for delivery of^ 
possession to Hurmat, appellant, in accordance 
with law, on payment of the amount received 
by him when h e was made to part with pos¬ 
session. Parties shall bear their own costs in 
this Court. 

K.S. Appeal allowed. 
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Hanumanbax Agarwalla, Petitioner v. Sub- 
Divisional Officer, Sibsagar and another, Oppo¬ 
site Parties. 

Civil Rule No. 75 of 1951, D/- 1-4-1952. 

Constitution of India, Art. 226 — Certiorari 
and prohibition — Writs of — Duty to act judi¬ 
cially — Assam Land (Requisition and Acqui¬ 
sition) Act (XXV (25) of 1948 as amended in 
1949), S. 3 (1) and (3). 

Before a writ of certiorari or prohibition 
could issue, it is necessary that there 
should be a tribunal or an officer having 
authority to determine questions affecting 
rights of subjects and having a duty to 
act judicially. Both the Provincial Govern¬ 
ment and the Sub-Divisional Officer who is 
authorised to act under S. 3 (1) of the 
Assam Land (Requisition and Acquisition) 
Act have the legal authority to form the 
opinion before acting under S. 3 (1), that 
the requisition of the land was necessary 


for any of the purposes defined in S. 3 (1). 
But the language used in S. 3 (1) indicates 
that a judicial approach is not contem¬ 
plated. A judicial or quasi-judicial autho¬ 
rity has to give its decision on the question 
of rights involved objectively. Its conclu¬ 
sions have to be arrived at by fixed and 
recognised standard. Even the discretion 
with which a judicial authority may be in¬ 
vested is to be exercised according to recog¬ 
nised principles. No such approach is ex¬ 
pected from administrative authorities. This 
is one of the distinguishing features. The 
contemplated approach affords a basis for 
finding out whether the authority deter¬ 
mining the questions affecting the rights of 
subjects is an administrative authority or 
judicial or quasi-judicial in character. Both 
the existence of a recognised purpose and 
also the need for requisitioning are matters 
to be decided by the authorities acting 
under S. 3 (1). For determining these 
matters no objective standards or tests are 
laid down. The determination is left to 
the subjective discretion of the authorities 
concerned. The mere existence of a right 
of appeal against an order is not enough to 
indicate that the officer whose order is sub¬ 
ject to appeal is under an obligation to act 
judicially. The Provincial Government and 
any other officer of the Provincial Govt, 
who may be authorised to act under S. 3 (1) 
have an administrative function to per¬ 
form. There is no difference in the nature 
of their function or duties. Even as an ap¬ 
pellate authority the Provincial Govern¬ 
ment is under no obligation to act judi¬ 
cially. It is authorised to come to its deci¬ 
sion by the exercise of its subjective dis¬ 
cretion. Orders of the inferior and of the 
appellate authority both therefore would 
be administrative in the character and no 
writ of prohibition or certiorari can issue. 
Case law discussed. (Paras 8, 9, 13. 14) 

B. C. Barua, for Petitioner; D. N. Medhi, Gov¬ 
ernment Advocate (Sr.), for Opposite Party. 

REFERENCES: Courtwar / Chronological/ Paras. 

(’49) AIR 1949 PC 13(5: (ILR (1949) Bom 274) 12 
(’50) 1950 SCR 621: (AIR 1950 SC 222) 10 13 

(’50) AIR 1950 Assam 25: (51 Cri LJ 247) ’ 14 

( 40) AIR 1940 Cal 454: (41 Cri LJ 951) 14 

(1928) 1 KB 291: (96 LJKB 347) 13 

£?. x .. Agarwalla has petitioned for writs of pro¬ 
hibition and certiorari under Art. 226 of the 
Constitution of India against the Sub-Divi¬ 
sional Officer, Sibsagar and the State of Assam. 

LABHAYA Ag. C. J.: Hanuman- 
(“) alleged by the petitioner that he is 

* e T -? wnGr measuring about 5 lessas 

of Dag No. 1633/Kha of periodic patta No. 962. 
The land has got a two-storyed pucca building 
on it. The petitioner was doing business in 
Desangmukh in the District of Sibsagar. Feel¬ 
ing that life was insecure there on account of 
the outbreak of subversive activity in that 
area, he shifted his residence and business to 
the town of Sibsagar. The land in question 
was originally in occupation of tenants. He 
got vacant possession of it by evicting them. 
One of the tenants was evicted on or about the 
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26th March 1949 and the petitioner occupied 
the part of the premises vacated by him. His 
(petitioner’s) eldest son and some members, of 
the family shifted to that building and have 
been in continuous possession jointly with 
other tenants. On the 8th April 1950, he suc¬ 
ceeded in getting exclusive possession of the 
entire property. The double-storeyed house 
consisting of 4 rooms in all was said to have 
been built at a cost of Rs. 35,000/-. It became 
partially fit for occupation in September 1950, 
and was actually occupied on the 20th October 
1950. 

It was further alleged by the petitioner in 
paras 6 to 8 of his petition that some members 
of his family were still in a village in the inte¬ 
rior of the District of Sibsagar which was 
unsafe for habitation and there was urgent 
necessity of removing them to Sibsagar town. 
Another house belonging to and in possession 
of the petitioner consisting of 2 living rooms 
only could not accommodate his entire family 
and also serve the needs of his business. The 
two-storeyed house in question was built by 
him for the residence of his three sons from 
his first wife and also for use as his business 
premises. On the 30th October 1950, the Sub- 
Divisional Officer, Sibsagar, served on him a 
copy of an order dated the 26th October 1950, 
purporting to have been issued by him under 
the powers conferred on him by Government 
Notification No. RPQ 56/49/43 dated the 15th 
October 1949 under Assam Land (Requisition 
and Acquisition) Act, 1948 (Assam Act XXV 
(25) of 1948), as amended by Assam Act XVI 
(16) of 1949. 

The order was in the following terms: 

“In exercise of the powers vested in me by 
the Government Notification No. RPQ 56/ 
49/43 dated the 15th October, 1949, I. B; M. 
Dam. Sub-Divisional Officer, Sibsagar, hereby 
requisition the land as per Sch. I, below for 
providing accommodation for the Sibsagar 
Branch of the Assam Co-operative Apex 
Bank, Ltd., under S. 3 (1) of the Assam Act 
XXV (25) of 1948 as amended by Assam Act 
XVI (16) of 1949, on the requisition of the 
Branch Manager of the said Bank. The 
amount of compensation, rent, etc., if .any, 
which shall be payable by the allottees, will 
be subject of a subsequent order which shall 
be passed as early as possible after neces¬ 
sary enquiries.” 

(3) It is claimed that the Assam Co-opera¬ 
tive Apex Bank, Ltd., is suitably accommo¬ 
dated. It was a private Bank registered under 
the Co-operative Societies Act and that it was 
not an institution necessary for maintaining 
supplies and services essential to the life of 
the community within the meaning of S. 3 of 
the Assam Act XXV (25) of 1948 and there¬ 
fore the Sub-Divisional Officer had no jurisdic¬ 
tion to requisition the premises for providing 
accommodation to the Sibsagar Branch of the 
Bank. It is further alleged that the property 
had been in continuous possession of the peti¬ 
tioner or his tenants for more than a year im¬ 
mediately preceding the date of the order and 
on this ground also the property could not be 
the subject-matter of a requisitioning order. 

(4) The petitioner appealed from the order 
to the Provincial Government under S. 3 (3) 
of the Assam Act XXV (25) of 1948 which will 
hereaflcr be referred to as the Act. The ap¬ 
peal, it is alleged, was heard by the Parlia¬ 


mentary Secretary, Revenue Department to the 
Government of Assam on the 5th March, 1951. 
This appeal was dismissed. The order purports 
to have been signed by Mr. G. C. Phukan, De¬ 
puty Secretary to the Government of Assam, 
and it was issued in the name of the Governor 
of Assam. It is contended that the Parliamen¬ 
tary Secretary was not a competent authority 
to hear and dispose of the appeal, and therefore 
the appellate order is without jurisdiction. 

(5) The petition is supported by an affida¬ 
vit. We have also a counter affidavit of the 
Sub-Divisional Officer who issued the order in 
question. The deponent stated that the nor¬ 
thern room of the premises of the house in 
question with the room in the upper storey 
on it was vacant at the time of the order re¬ 
quisitioning it. It was also vacant when pos¬ 
session was taken. He further stated that the 
petitioner had three other houses in Sibsagar 
town suggesting that accommodation available 
to him was enough for his needs. The allega¬ 
tion that the requisitioned house was in pos¬ 
session of either the landlord or the tenant for 
a period of one year immediately before the 
date of the order was repudiated and it was 
stated that the petitioner’s son occupied only 
two rooms and that too since the 15th Octo¬ 
ber. 1950. 

As regards the Co-operative Apex Bank, his 
statement was that it is an institution financed 
by the Government and its officers were also 
appointed by the Government. It afforded 
banking facilities to local Co-operative Socie¬ 
ties and these Societies were meeting the needs 
of the public in the matter of supply of a>n- 
trolled commodities and textile goods. The 
building in which the Bank was housed pre¬ 
vious to the order in question it was alleged 
was not strong or commodious enough for the 
purposes of the Bank. All these statements of 
♦facts had been made on information which 
the Sub-Divisional Officer believed to be true. 

(6) It is stated in the requisitioning rder 
that the land in question was being requisition¬ 
ed for providing accommodation to the Sib¬ 
sagar branch of the Assam Co-operative Apex 
Bank, Ltd. Clause (1) of Section 3 provides 
that if in the opinion of the Provincial Gov¬ 
ernment or any person authorised in this be¬ 
half by the Provincial Government it is neces¬ 
sary so to do for purposes specified in the 
clause, the Provincial Government or the Pfr _ 
son so authorised, as the case may be, may, 
order in writing, requisition any land and may 
make such further orders as appear to it or 
to him to be necessary or expedient in con¬ 
nection with the requisitioning. 

(7) The Sub-Divisional Officer, Sibsagar, was 
a person authorised to requisition lands ana 
buildings under this clause. He, therefore, had 
the power to requisition the house in question 
if in his opinion it was necessary to requisition 
it for any of the purposes specified m b. o, 
cl. (1) of the Act. Clause (3) of Sec. 3 fur¬ 
ther provides that when the order for requisi¬ 
tion is made by any authority other than tne 
Provincial Government, any person mtereste 
in the land, within 30 days from the gate o 
issue of the order, may appeal to the Provin 
cial Government and the decision of ‘ he -rr 
vincial Government in such appeal shall db 
final. The question that arises for determina¬ 
tion in the case in these circumstances is w 
ther writs of prohibition and certiorari c 
issue in respect of the original order of tne 
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Sub-Divisional Officer and the appellate Order 
of the Provincial Government. 

(8) Before a writ of certiorari or prohibition 
could issue, it is necessary that there should 
be a tribunal or an officer having authority to 
determine questions affecting rights of subjects 
and having a duty to act judicially. In this 
case, Section 3 (1) of the Act invests the Pro¬ 
vincial Government and any other person au¬ 
thorised in this behalf by the Provincial Gov¬ 
ernment to requisition land and make neces- 
sary consequential orders. Both the Provincial 
Government and the Sub-Divisional Officer who 
was authorised to act under Section 3(1) had 
the legal authority to form the opinion befipre 
acting under Section 3(1), that the requisition 
of the land was necessary for any of the pur¬ 
poses defined in Section 3(1). It is obvious 
that action under S. 3(2) would involve inter¬ 
ference with the rights of subjects. The ques¬ 
tion, is whether there was any duty on the 
part of the Provincial Government or the Sub- 
Divisional Officer to act judicially. 

(9) The language used in S. 3(1) indicates 
that a judicial approach vyas not contemplated. 
A judicial or quasi-judicial authority has to 
give its decision on the question of rights in¬ 
volved objectively. Its conclusions have to be 
arrived at by fixed and recognised standards. 
Even the discretion with which a judicial au¬ 
thority may be invested is to be exercised ac¬ 
cording to recognised principles. No such ap¬ 
proach is expected from administrative autho¬ 
rities. This is one of the distinguishing features. 
The contemplated approach affords a basis for 
finding out whether the authority determining 
the questions affecting the rights of subjects is 
an administrative authority or judicial or quasi¬ 
judicial in character. Section 3. clause (1) 
leaves the decision of the question whether 
requisitioning of land is necessary for certain 
purposes to the determination of the Provin¬ 
cial Government or any other officer authoris¬ 
ed to act under that clause. They are left to 
form the opinion that requisitioning is neces¬ 
sary for some purpose specified in clause (1) 
of the Section 3 of the Act. Both the existence 
of a recognised purpose and also the need for 
requisitioning are matters to be decided by the 
authorities acting under Section 3(1). For de¬ 
termining these matters no objective standards 
or tests are laid down. The determination is 
left to the subjective discretion of the authori¬ 
ties concerned. There is no other indication of 
a contemplated judicial approach in any provi¬ 
sion of the Act. 

(10) As to what is indicated by a judicial 
approach, observations of Fazl Ali. J. in ‘PRO¬ 
VINCE OF BOMBAY v. KHUSHALDAS S. 
ADVANI’, 1950 SCR 621, at p. 639. may be refer¬ 
red to with advantage: 

“An order will be a judicial or quasi-judicial 
order if it is made by a Court or a Judge or 
by some person or authority who is legally 
bound or authorised to act as if he was a 
Court or a Judge. To act as a Court 
or a Judge necessarily involves “giv¬ 
ing an opportunity to the party 
who is to be affected by an order to make 
a representation, making some kind of en¬ 
quiry, hearing and weighing evidence, and 
considering all the facts and circumstances 
bearing on the merits of a controversy, be¬ 
fore any decision affecting the rights of one 
or more parties is arrived at. The procedure 
to be followed may not be as elaborate as in 


a Court of law and it may be very summary, 
but it must contain the essential elements of 
judicial procedure as indicated by me.” 

(11) Where the determination of a question 
is left to the exercise of subjective discretion, 
the decision is administrative in character. The 
reason is that in such a case the Legislature 
confides the power to a particular body with 
a discretion how it is to be used. When power 
is reposed in a certain authority and it is in¬ 
vested with discretion about its exercise, it 
would be beyond the powers of the Courts to 
question the exercise of that discretion or to 
investigate into the grounds or the reasonable¬ 
ness of the decision arrived at in the exercise 
of that discretion. In such a case, the Court 
can enquire into the validity of the decision if 
bad faith in the authority is alleged or if the 
act done is in excess of the powers conferred 
on the authority or the officer concerned. 

(12) Section 4 (1) of the Indian Electricity 

Act, 1910, provides that . 

“The Provincial Government may, if in its opi¬ 
nion the public interests require, revoke a 
licence in the following cases: (a) Where the 
licensee, in .the opinion of the Provincial 
Government makes wilful and unreasonably 

prolonged default.” 

It was held in ‘HUBLI ELECTRICITY CO. LTD. 
v. PROVINCE OF BOMBAY’, AIR 1949 PC 136, 
that there was nothing in this Section to sug¬ 
gest that the opinion of the Government could 
be subjected to objective tests. 

(13) Section 3 of the Bombay Land Requisi¬ 
tion Ordinance of 1947 provides that 

“If in the opinion of the Provincial Govern¬ 
ment it is necessary or expedient to do so, 
the Provincial Government may by order in 
writing requisition any land for any public 
purpose.” 

The provision had to be interpreted by their 
Lordships of the Supreme Court in ‘PROVINCE 
OF BOMBAY v. KHUSHALDAS S. ADVANI’, 
AIR 1950 S C 222. The Supreme Court by 
a majority held that 

“when the Executive authority has to form 
an opinion about an objective matter as a 
preliminary step to the exercise of a certain 
power conferred on it, the determination of 
the objective fact and the exercise of the 
power based thereon are alike matters of an 
administrative character and are not amen¬ 
able to the writ of certiorari. When the law 
under which the authority is making a deci¬ 
sion. itself requires a judicial approach, deci¬ 
sion will be quasi-judicial.” 

On the language of S. 3, it was found that 
only a subjective approach was contemplated 
and therefore the decision of the requisition¬ 
ing authority in that case was held to be an 
administrative act against which a writ of cer¬ 
tiorari could not issue. It is noteworthy that 
according to this decision it is necessary that 
the obligation to act judicially should exist in 
the Statute establishing the body which makes 
the decision. In the language of the Ordinance, 
which their Lordships interpreted, they did not 
find any requirement for a judicial approach. 
The language of S. 3 of the Ordinance which 
came to be interpreted by their Lordships of 
the Supreme Court is identical with that em¬ 
ployed in the operative part of cl. (1) of S. 3 
of the Assam Act. The provision, therefore, is 
susceptible of the same interpretation and the 
decision of their Lordships of the Supreme 
Court covers it. 




1X8 Assam Kalikanta Barman 

Mr. Barua concedes that cl. (1) of S. 3 of the 
Act cannot be differently interpreted. He, how¬ 
ever, urges that though the Provincial Govern¬ 
ment is fully authorised to come to its decision 
by a subjective approach, the same cannot be 
said of the Sub-Divisional Officer notwithstand¬ 
ing that under cl. (1) of S. 3 the powers con¬ 
ferred on both the Provincial Government and 
any other officer authorised by the Provincial 
Government in this behalf are the same. He 
draws a distinction between the powers of the 
Provincial Government and that of the Sub- 
Divisional Officer in this case on the basis of the 
provision contained in cl. (3) of the section. 
Clause (3) provides for an appeal from the order 
of any authority other than the Provincial Gov¬ 
ernment acting under cl. (1) of S. 3. He urges 
that if the decision of an inferior authority is 
subject to appeal, a judicial approach to the 
determination of the question is necessarily indi¬ 
cated. 

An enquiry and a statement of the reason 
for a decision would be needed to enable the 
appellate authority to see the basis on which 
the decision of the inferior authority rests. The 
necessary implication of the right of appeal is 
that the inferior authority is required to per¬ 
form a quasi-judicial function. In support of 
this proposition he has relied on the observa¬ 
tions of Kania C. J. made in ‘PROVINCE OF 
BOMBAY v. KHUSHALDAS S. ADVANI’, AIR 
1950 SC 222 at page 226, when he was dealing 
with the case of the ‘KING v. POSTMASTER- 
GENERAL’, (1928) 1 KB 291. The learned 
Chief Justice noticed that in that case 

‘‘A surgeon’s certificate which gave or depriv¬ 
ed a person of the right to compensation was 

considered a judicial act and if the person 

had no jurisdiction to give such a certificate 

a writ of certiorari was considered the pro¬ 
per remedy.” 

He justified this view on the ground that in 
that case a procedure of inquiry was provided 
under the Act. The case was under those pro¬ 
visions of the Workmen’s Compensation Act 
which ‘inter alia’ gave a right of appeal against 
the surgeon’s decision. He also noticed that the 
subsequent right to obtain compensation start¬ 
ed with the certificate and was not an indepen¬ 
dent act of the deciding authority having no 
connection or concern and not influenced by 
this decision. 

It is clear that these observations do not sup¬ 
port the contention that the mere existence of 
a right of appeal against an order is enough to 
indicate that the officer whose order is subject 
to appeal is under an obligation to act judicially. 
The basic thing in the case which the learned 
Chief Justice was examining was that there 
was a procedure of inquiry provided by the 
Act. The procedure at the initial stage involv¬ 
ed a judicial approach. This view was reinforc¬ 
ed by the fact that there was the right of ap¬ 
peal. But the right of appeal by itself was not 
regarded as the sole and the conclusive basis 
for adjudging a proceeding as of judicial or 
quasi-judicial character. In the present case, 
the learned counsel concedes that clause (1) of 
S. 3 of the Act with which we are concerned 
does not require any judicial approach. It casts 
no obligation on the Sub-Divisional Officer to 
act judicially. It provides no procedure of in¬ 
quiry and lays down no objective standard for 
him to follow. The matter is left to his sub¬ 
jective discretion. This distinguishes the pre¬ 
sent case from the case ‘KING v. POSTMASTER 
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GENERAL’, to which the learned Chief Justice 
referred in the case of ‘PROVINCE OF BOM¬ 
BAY v. KHUSHALDAS S. ADVANI’. 

(14) No other authority has been cited in sup¬ 
port of the contention that a proceeding or an 
act merely requiring a subjective approach both 
in the original and appellate authority would 
be converted into a quasi-judicial proceeding 
by the mere existence of the right of appeal. 
On the contrary, this Court held in ‘DEPUTY 
COMMISSIONER, GOALPARA v. UPENDRA 
SARAN’, reported in AIR 1950 Assam 25, that 
the mere fact that an officer or authority exer¬ 
cised appellate jurisdiction would not convert 
him into a Court. This view was based oh a 
Calcutta case reported in ‘SASHI BHUSAN v. 
FUL KHAN’, AIR 1940 Cal 454. In that case 
it was held that like Debt Settlement Boards 
an appellate officer was also not a Court within 
the meaning of Section 195 of the Cr. P. C. 
The learned Chief Justice of the Calcutta High 
Court when considering whether the Debts Set¬ 
tlement Tribunal was a Court came to the con¬ 
clusion that the functions of the Debts Settle¬ 
ment Tribunal on the original as well as appel¬ 
late side did not come within the wider defini- . 
tion of the word ‘Court.’ 


The fact that the law provided an appeal did 
not convert the Debts Settlement Tribunal into 
a Court. Here the nature of the functions of 
any officer that may be authorised to act under 
Section 3(1) by the Provincial Government is 
exactly the same as of the functions of the Pro¬ 
vincial Government. The Provincial Govern¬ 
ment and any other officer of the Provincial 
Government who may be authorised to act 
under Sec. 3(1) have an administrative func¬ 
tion to perform. There is no difference 
in the nature of their function or du¬ 
ties. Even as an appellate authority, the 
Provincial Government is under no obliga¬ 
tion to act judicially. It is authorised to come 
to its decision by the exercise of its subjective 
discretion. Orders of the inferior and of the 
appellate authority both therefore would be ad¬ 
ministrative in character. Mr. Barua concedes 
that in these circumstances, no writ of prohibi¬ 
tion or certiorari can issue. Discovering now 
that the appeal was heard by the Deputy Minis¬ 
ter who was in charge of the Revenue depart¬ 
ment and not by a Parliamentary Secretary as 
alleged in the petition, he has also not pressed 
that the appellate order is without jurisdiction. 

(15) This petition, therefore, must fail and 
is dismissed. The rule is discharged. 

H6) DEKA J.: I agree. 

D.H. Petition dismissed. 
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THADANI C. J. AND DEKA J. 

Kalikanta Barman and others v. Rainath 
Barmon. 

Criminal Ref. No. 10’ of 1951, D/- 26-2-1952. 

Criminal P. C. (1898), S. 145 — Refer¬ 
ence to arbitration — (Arbitration Act (1940), 
S. 20). 

The matter under S. 145 cannot properly 
be referred to arbitration and when the 
arbitration proves infructuous the Magis¬ 
trate is bound to follow the procedure 
laid down under the section. (Para 2) . 

Anno: Criminal P. C., S. 145 N. 42 Pt. 1. 

Arbitration Act, S. 20 N. 1. 
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THADANI, C. J.: This is a reference made 
by the learned Deputy Commissioner of Goal- 
para under the provisions of S. 438, Cr. P. C. 
inviting our attention to certain irregularities 
in a case filed before the Magistrate, 1st Class, 
Dhubri, under S. 145, Cr. P. C. It appears that 
the learned Magistrate, Dhubri, without follow¬ 
ing the procedure laid down in S. 145, Cr. P. C., 
permitted the case to be referred to arbitra¬ 
tion, by his order dated 6-11-50. The arbitra¬ 
tion proved infructuous and on 3-2-51 one of 
the arbitrators sent a report, and the Magis¬ 
trate, acting upon this report, proceeded to 
examine the first party. The 2nd party was 
apparently absent that day and the learned 
Magistrate then proceeded to pass an ‘ex parte’ 
order declaring the first party to b e in posses¬ 
sion. 

(2) The learned District Magistrate rightly 
points out that in the first plac e the matter 
under S. 145, Cr. P. C. could not properly be 
referred to arbitration, in the second place, 
when' the arbitration proved infructuous the 
Magistrate was bound to follow the procedure 
laid down under S. 145, Cr. P. C. 

(3) We accept the reference of the Deputy 
Commissioner, set aside the order passed by 
the learned Magistrate of Dhubri dated 3-2-51, 
and direct that the case be disposed of in 
accordance with law. 

(4) DEKA J.: I agree. 

V.R B. Order set aside. 
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RAM LABHAYA, Ag. C. J. and DEKA, J. 

Mahi Chandra Borah, Petitioner v. Secretary, 
Local Self-Government, State of Assam and 
others, Opposite Parties. 

Civil Rule No. 153 of 1951, D/- 13-3-1952. 

(a) Assam Local Self-Government Act (I 
(1) of 1915), S. 12 (A) (2) — Resolution of re¬ 
moval of Chairman — Procedure — Non-com- 
ipliance. 

The procedure for the removal of an 
elected Chairman is provided in S. 12 (A) 
(2). The convening of a special meeting 
for the purpose is an extraordinary step. 
The meeting can be convened by a notice to 
all the members. All the members and 
particularly the Chairman in whom want 
of confidence is sought to be expressed 
must have notice of the meeting, otherwise 
the resolution cannot be regarded as valid. 
The irregularities cannot be treated as 
merely technical. The removal of a Chair¬ 
man, whatever may the reasons on which 
it may be demanded or decided upon, is a 
very important matter. It would be opposed 
to the principle of natural justice of a 
Chairman of a Board duly elected is allow¬ 
ed to be removed without any notice of the 
resolution sought to be moved against him. 
Such a resolution could not take efTect 
even if approved by the Provincial Govern¬ 
ment. The approval of the Provincial 
Government cannot confer that validity on 
it which it initially lacked. (Paras 9, 10) 

(b) Assam Local Self-Government Act (I (1) 

of 1915), S. 12(A)(2)—No confidence resolu¬ 
tion—Effect. / 


The Assam Local Self-Government Act does 
not provide for any no-confidence Resolu¬ 
tion. A Resolution expressing want of confi¬ 
dence in the Chairman, if passed, would 
amount to a censure of the Chairman. There 
is nothing in the Act requiring the Chairman 
to resign on such a censure. A mere no 
confidence Resolution cannot be a substi¬ 
tute for a Resolution for removal. It can¬ 
not be held that the Resolution for removal 
is merely consequential to no confidence 
Resolution and not an independent Resolu¬ 
tion. (Para 11) 

(c) Constitution of India, Art. 226 — Person 

wrongfully usurping public office—Proper writ 

— Parties to proceeding. 

The writ that can suitably be issued 

against a person who has wrongfully usurp¬ 
ed or taken charge of a public office such 
as the office of the Chairman Local Board 
is a writ in the nature of ‘quo warranto.’ 

No such order or writ can issue to a person 
unless he is made a party to the proceeding. 

He is to be heard before a writ of an extra¬ 
ordinary nature is issued. If others are 
joined, the misjoinder may not be fatal to 
the petitioner but he is undoubtedly a 
necessary party. Besides, whatever, may 
be the nature of the writ that may have to 
be issued, no order can be passed against 
him in his absence and without any notice 
to him. Such a course would be opposed to 
the principle of natural justice. It cannot 
be said that a person because he happens 
to be acquainted with the facts of the case, 
automatically becomes a party to the pro¬ 
ceeding by merely putting in an affidavit. 

By authorising the advocate to represent 
the Board in the proceedings, the Chair¬ 
man acts in the discharge of his function 
as Chairman no doubt, but he could not in¬ 
clude himself as a party to the proceeding 
by any act of his own. He could be in¬ 
cluded as a party to the proceeding only by 
an order of the Court. (Paras 12, 14): 

S. M. Lahiri; S. K. Ghose; J. C. Medhi and 
J. C. Sen, for Petitioner; D. N. Medhi, Senior 
Government Advocate; R. K. Chaudhuri and 
P. K. Gupta, for Opposite Parties. 

RAM LABHAYA Ag. C. J.: This is a 
petition under Article 226 of the Constitution 
of India for a writ in the nature of mandamus 
on the Government of Assam and also for writ 
in the nature of quo warranto on Opposite 
Party No. 2 with a view to removing him from 
the office which he is alleged to have illegally 
usurped with other consequential writs in the 
nature of prohibition etc. 

(2) The petitioner was Chairman of the Now- 
gong Local Board. His case was that he was 
a Congressman from 1921 till 1951. He was re¬ 
turned as a member of the Nowgong Local 
Board on the Congress ticket and was elected 
Chairman in 1949. On the 12th July 1951, he 
resigned from the Congress Party and joined 
the newly formed Kisan Mazdoor Praja Party. 
Efforts were made to pursuade him to rejoin 
the Congress Party. But he refused on grounds 
of principle. He was chosen as a candidate of 
the K. M. P. Party at Nowgong for the elections. 
In order to discredit him and to cause him in- 
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jury, by usurpation of the powers of the Chair¬ 
man which he was entitled to exercise, the 
Congress Party had a notice served on him as 
Chairman of the Board on the 24th July 1951 by 
Sri Lila Borah that he would move at the 
special meeting to be held on the 4th August 
1951 a Resolution, which was as follows: 

“That this meeting of the Nowgong Local 
Board expresses its want of confidence on the 
present Chairman Sjt. Mohi Chandra Bohra 
who has proved himself to be incompetent 
lo perform the duties assigned by law and 
who has also abused power so assigned to 
him as ChaiVman of the Board. (This reso¬ 
lution will hereafter be referred as the no- 
confidence resolution.)” 

(3) He received this notice after the agenda 
for the meeting fixed for 4th August 1951 had 
been settled and published. In spite of this, he 
included this item in the agenda. The meeting 
was held on the 4th Aug. 1951 and as all the items 
on the agenda could not be finished, it was 
adjourned*” On the 9th of September 1951 some 
members sent a requisition asking for a special 
meeting on the 20th September 1951 at 11.30 
A.M., to discuss the Resolution which had not 
come before the Board on the 4th of August 
1951. This requisition was sent by the peti¬ 
tioner to the Government asking for their opin¬ 
ion as to whether the members of the Board 
making the requisition could themselves fix the 
date and the time for the special meeting. Be¬ 
fore he received any reply to the reference made 
lo the Government, the adjourned special meet¬ 
ing was held on the 24th September 1951. It 
was attended by 30 members. The unfinished 
items of the agenda had to be taken up. Sri 
L. Bora was asked to move his Resolution. Sri 
L. Bora withdrew his Resolution without any 
objection from the members present. 

On the 17th October 1951, the petitioner re¬ 
ceived a telegram from the Government 
directing him to call a special meeting before 
the 7th November 1951 for the consideration of 
the non-confidence resolution. He was also in¬ 
formed later that the members of the Board 
when requesting for a special meeting could 
not themselves fix date and time for the meet¬ 
ing. The petitioner has alleged that the 
directive requiring him to call a special meeting 
was in all probability issued by the Govern¬ 
ment without the knowledge of the fact that the 
Resolution, which Sri L. Bora wanted to move 
on the 4th of August 1951, had already been 
withdrawn on the 24th September 1951. But 
in obedience to the orders of the Government 
he fixed a meeting for the 30th October 1951 
and on that date in the meeting he explained 
the situation to the members. 

He told them that the Resolution of Sri L. 
Bora had been withdrawn on the 24th Septem¬ 
ber 1951. That Resolution could not be moved 
as it had been dealt with and disposed of. A 
similar Resolution also could not be moved 
within 6 months under sub-r. 29 of the Rules 
framed under the Local Self-Government Act. 

A third objection to the moving of the Resolu¬ 
tion was that such a Resolution of no-confidence 
was not contemplated, by the law as contained 
in the Assam Local Self-Government Act. On 
these grounds he ruled the motion out of order 
and as there was no other business to be trans¬ 
acted, he left the meeting. 

(4) On the 10th November, 1951, the Deputy 
Commissioner, Nowgong, sent to him a copy of 


a telegram from the Government of Assam inti¬ 
mating that the Government had approved the 
Resolution recommending his removal. The tele¬ 
gram authorised the Deputy Commissioner to 
direct the Vice-Chairman to carry on the work 
of the Chairman and to convene a meeting with¬ 
in 14 days for the election of the Chairman. 
The Opposite Party No. 2, the Vice-Chairman of 
Board, informed the petitioner that in confor¬ 
mity with the directions contained in the tele¬ 
gram he had assumed charge. The Vice-Chair¬ 
man also had fixed 21st November, 1951 as the 
date for the meeting for election of the Chair¬ 
man. 

(5) The petitioner further stated that he 
served a notice on the Government demanding 
justice which he did not succeed in getting. O* 
these facts, the contentions raised by him were: 

That the Board did not pass any Resolution 
for the removal of its Chairman nor was any 
such Resolution sent to the Government for its 
approval. 2. That the Secretary, Local Sell 
Government, had been informed about the re¬ 
sult of the meeting held on the 30th October 
1951 and he must have known that in that meet¬ 
ing no Resolution for the removal of the Chair¬ 
man was passed. The Government could not 
act on any information received from a private 
source. 3. That the no-confidence Resolution 
which had to be moved on the 4th August 1951 
had been withdrawn on the 24th September, 1951 
and could not be moved afresh on 30th Octo¬ 
ber, 1951. 4. That no Resolution for his re¬ 

moval was put to vote in the meeting of the 30tb 
October 1951 and it could not be said that any 
such Resolution was passed by a two-third majo- 
rity. 5. That under R. 19 of the Subsidiary Rules 
made under the Assam Local Self-Government 
Act, his decision as Chairman of the meeting 
held on the 30th October 1951 was final. 6. That 
the Act did not contemplate any Resolution of 
no-confidence. 7. That the Government, in these 
circumstances, had no power to order or direct 
his removal or to order the Board to elect a new 
Chairman. This direction, it is contended, was 
without jurisdiction. 8. That the Vice-Chairman 
took charge of the office of the Chairman il¬ 
legally and that in law he was still the Chair¬ 
man. He had never handed over charge. 9. 
That the Vice-Chairman had no authority in 
law lo convene a meeting for the election of the 
Chairman and such election, if held, was void. 
The entire move was characterised by him as 
malicious. 

(6) A counter-affidavit was put in on behalf 
of the opposite parties. Sri Ram Nath Sarma, 
who has been elected as the Chairman during 
the pendency of this petition, is the deponent of 
this affidavit. His version of the affair is that 
he was present in the meetings of the Local 
Board held on the 4th August, 24th September 
and 30th October 1951. On the 24th July 1951, 
Sri Lila Bora gave notice to the Chairman of 
a Resolution that he wanted to move in the 
special meeting to be held on the 4th August 
1951. This Resolution was included in the agen¬ 
da. In that meeting 21 out of 30 present pass¬ 
ed the two following Resolutions: 

1. The House is of opinion that Government 
may be moved and recommended that the mem¬ 
bership of Sjt. Mahichandra Bora, B. L., as Lo¬ 
cal Board member of the Nowgong Board be 
cancelled as his brother Sjt. Khargeswar Bora, 
who lives in his joint family, holds interest in 
Board’s property i.e., shares in Rupohi, Doboka 
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and Mairabari Hats under the patronage of said 
Mahichandra Bora who is the present Chairman 
of the Board. 

2. The House is of opinion that Sjt. Mahichan¬ 
dra Bora, B. L. Chairman of this Board has per¬ 
sistently showed his incompetency to manage the 
affairs of the Board. Particularly he has shown 
incompetency in matters of managing the affairs 
of Public Works, Cart Tax, Medical Depart¬ 
ment, and also in the management of Bazara 
and Hats. 

(7) These Resolutions, it is alleged, were 
allowed to be moved. But when the Chairman 
found that they had the support of 21 members, 
he refused to record them in the proceeding. 
The 21 members, who supported these Resolu¬ 
tions, then submitted a petition to the Deputy 
Commissioner that very day stating the above 
facts. The allegation of the petitioner that the 
meeting of the 4th August, 1951 was adjourned 
and that no-confidence Resolution could not be 
considered on that date was characterised as 
false. Similarly, the truth of the allegation that 
the alleged no-confidence Resolution was with¬ 
drawn on the 24th September 1951 is denied. 
The correctness of the copies of the proceedings 
of the meetings held on 4th August and 24th 
September, 1951 filed by the petitioner is simi¬ 
larly denied. 

As regards the meeting of the 30th October 
1951, Sri Ram Nath Sarma stated that a Resolu¬ 
tion expressing want of confidence in the Chair¬ 
man was moved by Sri Lila Bora. It was second¬ 
ed by Mvi. Jubed Ali. The then Chairman, who 
is the present petitioner wanted to declare the 
Resolution out of order. But 22 members out 
of 32 non-official members present pressed for 
a division on the Resolution. The Chairman 
then left. The members decided to continue 
the meeting. They placed the Vice-Chairmarf 
in the Chair and passed another Resolution, 
which is as follows: 

“This Board recommends to the Government 

that as want of confidence on the present 

Chairman Sjt. Mahichandra Bora is express¬ 
ed by two-thirds of the whole members of this 

Board, he should be removed from his office 

of the Chairman immediately.” 

(8) The statements contained in the affidavits 
of the parties are conflicting as to what hap¬ 
pened to the no-confidence Resolution in the 
meetings of the 4th August 1951 and the 24th 
September 1951. The parties seemed to be very 
near to each other in regards to the proceedings 
of the meeting of the 30ih October 1951. As re¬ 
gards this meeting, the case for the petitioner 
is ^that he ruled the no-confidence Resolution 
against him out of order and left the meeting. 
The case for the opposite parties is that he want¬ 
ed to rule it out of order but 22 members press¬ 
ed for a division and he left the meeting. 

The Chairman is a lawyer. The members 
could have gathered his intention from what he 
said on the resolution. Presumably he refused 
to put Resolution before the house 
for reasons which he has now put 
forward for the contention that the re¬ 
solution of no-confidence could not be moved 
on the 30th October. His decision evidently was 
not acceptable to the Board. He left and the 
members present or the majority of them decid¬ 
ed to continue it after having placed the Vice- 
Chairman in the Chair. In the absence of the 
Chairman a Resolution was passed. By this 
Resolution, the Board recommended to the 
Government to remove the Chairman immedia¬ 


tely on the ground that he had lost the confi¬ 
dence of the two-thirds of the members of the 
Board. It was this Resolution which the Pro¬ 
vincial Government subsequently approved. 

(9) It is not necessary for us to resolve the 
conflict on facts in this case. Even if the peti¬ 
tioner had no opportunity of ruling the no-con¬ 
fidence Resolution against him out of order, it 
is clear that the Resolution recommending his 
removal was passed after he hadg, 
left the meeting. The procedure for! 
the removal of an elected Chairman is pro-] 
vided in S. 12(A) (2) of the A. L. S. Govt. Act. A 
Chairman elected under S. 11, may be remov¬ 
ed from his office with the approval of the Pro¬ 
vincial Government by a resolution of the Board 
recommending such removal in favour of which 
not less than two-third of the whole number of 
the members shall have given their votes at a 
meeting specially convened for the purpose. The 
convening of a special meeting for the purpose is 
an extraordinary step. The meeting can be con¬ 
vened by a notice to all the members. All the 
members and particularly the Chairman in 
whom want of confidence is sought to be ex¬ 
pressed will have notice of the meeting. 

Now it is not the case of the opposite parties 
that the meeting of the 30th October 1951 was 
specially convened for the consideration of a 
Resolution recommending the removal of the 
Chairman. If at all this meeting could con¬ 
sider a Resolution expressing want of confi¬ 
dence in the Chairman. The Resolution recom¬ 
mending removal, therefore, could not be mov¬ 
ed in that meeting. All members of the Board 
were not informed of it. The Chairman too 
had no knowledge or notice of it. The Resolu¬ 
tion therefore, cannot be said to have been pass¬ 
ed by the Board in conformity with the provi-| 
sions of the law on the subject, and could not' 
be regarded as valid. 

The learned counsel for the opposite parties 
concedes that the Board in passing the Resolu¬ 
tion without duly complying with the require¬ 
ments of S. 12(A)(2) acted irregularly in pass¬ 
ing the Resolution recommending the removal 
of the Chairman. He has, however, argued 
that the defect in the proceeding is technical 
and considering that a two-third majority ot 
the members of the Board actually recommend¬ 
ed his removal, relief that the petitioner prays 
may not be granted. He pleads that the wishes 
of the majority are known. The Provincial 
Government have agreed to the removal of the 
Chairman. It will create unnecessary compli¬ 
cations if by reason of irregularities which have 
caused no prejudice, the petitioner is reinstated 
as the Chairman against the wishes of the two- 
third majority of the members of the Board 
expressed so emphatically. 

(10) We are not prepared to agree to this 
contention. We do not regard that the irregu¬ 
larities could be treated as mere technical. The 
'removal of a Chairman, whatever may be the 
reasons on which it may be demanded or decid¬ 
ed upon, is a very important matter. It would 
be opposed to the principle of natural justice if 
a Chairman of a Board duly elected is allowed 
to be removed without any notice of the resolu¬ 
tion sought to be moved against him. It is not' 
only the Chairman who did not have notice. 
Other members present too had no such notice. 
Even if, therefore, the requisite majority was 
there to support the Resolution recommending 
removal of the Chairman, we think the Resolu¬ 
tion never came properly before the Board. In 
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a sense it was an ex parte condemnation of the 
Chairman. It was in violation of the safeguards 
which the Act expressly provided against pos¬ 
sible majority tyranny or arbitrariness. A 
special meeting convened for the express pur- 
pose of removal must by a two-third majority 
of its total strength pass the resolution. 

No removal of the Chairman is possible un¬ 
less the resolution fulfils these statutory re¬ 
quirements. The members could easily convene 
a special meeting for the purpose. A Resolu¬ 
tion about the removal of the Chairman could 
have been passed a couple of weeks later. It 
is difficult to imagine that the members of the 
Board assembled there were not aware of the 
requirements of the law in this respect. The un¬ 
pardonable haste with which the Resolution was 
passed indicates that the consideration of the 
Resolution was not fair or dispassionate. We 
cannot, in these circumstances, hold that the 

( Resolution was valid. Such a resolution could 
not take effect even if approved by the Pro¬ 
vincial Government. The approval of the Pro¬ 
vincial Government cannot confer that validity 
on it which it initially lacked. The Provincial 
Government may grant or withhold its approv¬ 
al if there is a valid resolution recommending 
the removal of a chairman. Where this resolu¬ 
tion was not passed in a special meeting con¬ 
vened for the purpose the resolution has no le¬ 
gal force or effect and there was nothing which 
the Provincial Government could approve. 

(11) The learned counsel has also urged that 
the Resolution of removal was merely a con¬ 
sequence of no-confidence Resolution which had 
been passed for all practical purposes in the 
presence of the petitioner. Assuming that the 
no-confidence Resolution was passed in pre¬ 
sence of the petitioner or at any rate the two- 
third majority of the House expressed their sup¬ 
port to it we cannot hold that the Resolution 
[or removal was merely consequential and not 
an independent Resolution. The Assam Local 
Self-Government Act does not provide for any 
no-confidence Resolution. A Resolution express¬ 
ing want of confidence in the Chairman, if pass¬ 
ed, would amount to a censure of the Chair¬ 
man. There is nothing in the Act requiring the 
* Chairman to resign on such a censure. Even 
the Government cannot remove him. He may 
resign if such a contingency occurs. But if he 
does not do so, the members must pass a Reso¬ 
lution for his removal in a meeting specially 
convened for the purpose and by a requisite 
majority, for, removal can only be obtained 
by a Resolution of the Board passed by a two- 
third majority if it is approved by the Provin¬ 
cial Government. A mere no-confidence Resolu¬ 
tion cannot be a substitute for a Resolution for 
•i removal. If the removal could follow as a con¬ 
sequence of the no-confidence Resolution, a se¬ 
cond Resolution recommending removal would 
not be necessary and yet the members of the 
Board thought that a Resolution expressly re¬ 
commending removal was needed. In this view 
they were correct. They passed a Resolution. 

It was, thus, an independent Resolution and 
could not be saved from the taint of invalidity 
by being described as something consequential. 

(12) Another contention raised on behalf of 
the opposite parties is that it is not possible to 
grant any effective relief to the petitioner in 
this case as during the pendency of the peti¬ 
tion a new Chairman has been elected and he is 
not a party to the proceeding. The petitioner 
nas professed ignorance of this fact. He has 


however, admitted that Provincial Government 
directed the Vice-Chairman to convene a meet¬ 
ing for the election of a new Chairman. He 
has now been elected. The fact that a new 
Chairman has been elected raises a real diffi¬ 
culty m the case. Petitioner’s grievance can¬ 
not be redressed till the person in wrongful 
charge of the office is removed by a proper writ 
or order. The writ that could suitably be issu¬ 
ed against a person who has wrongfully usurp¬ 
ed or taken charge of a public office is a writ in 
the nature of quo warranto. No such order or 
writ can issue to a person unless he is made a 
party to the proceeding. He is to be heard be¬ 
fore a writ of an extraordinary nature is issu¬ 
ed. The opposite parties in this petition are (1) 
Secretary, Local Self-Government, State of As¬ 
sam, (2) Md. Nurul Islam, (3) Nowgong Local 
Board and (4) The State of Assam. At the time 
when the petition was put in, Opposite Party 
No. 2 was acting as the Chairman. A writ in 
the nature of quo warranto could issue to him. 
The reliefs claimed in the petition were suit¬ 
able in the circumstances which then existed. 

A writ of mandamus on the Government 
was prayed for. A writ in the nature of quo 
warranto was prayed for against Opposite Party 
No. 2 for his removal from his illegal usurpa¬ 
tion of the powers of the Nowgong Local Board. 
Other consequential reliefs were also prayed 
for. All or some of the reliefs could have been 
allowed if the situation had not changed. Nurul 
Islam is not now in charge of the office of the 
Chairman. The new Chairman who may have 
no legal title to the office is not before the 
Court. The legal position, which, in our opi¬ 
nion, does not admit of any doubt, is that in the 
case of a public office, the person who claims 
the exercise of the public office is the only pro¬ 
per deft, vide 32 Cys 1446 (Page 148 of the Law 
of Extraordinary Remedies by Forrest G. Fer¬ 
ris). If others are joined, the misjoinder may 
not be fatal to the petition but he is undoubted¬ 
ly a necessary party. Besides, whatever may be 
the nature of the writ that may have to be is¬ 
sued, no order can be passed against him in his 
absence and without any notice to him. Such a 
course would be opposed to the principle of 
natural justice. It is thus not possible to grant 
any effective relief. 

The new Chairman who is actually in charge 
of the office cannot be removed by an order or a 
writ addressed to any of the opposite parties to 
this petition. 

(13) The reliefs prayed for have also become 
inappropriate. Opposite Party No. 2 is not in 
charge of the office of the Chairman. A writ or 
order for his removal is not necessary. A writ 
or order to the Government directing it to with¬ 
draw its approval or to revoke its order for a 
fresh election of the Chairman will have no 
meaning when the Chairman has already been 
elected. No relief short of, or different from 
the removal of the new Chairman can be re¬ 
garded as effective. 

(14) The learned counsel for the petitioner 
urges that the present Chairman of the Board 
has put in an affidavit in support of the case set 
up by the Opposite Parties. He has thus submit¬ 
ted himself to the jurisdiction of the Court and 
should be treated as a party to the proceeding. 
We are not prepared to subscribe to this pro¬ 
position. We have not been shown any autho¬ 
rity for the view that a person because he hap-j 
pens to be acquainted with the facts of the case, I 
automatically becomes a party to the proceed-| 
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J ing by merely putting in an affidavit. Advan¬ 
tage has also been sought to be taken of the 
statement of Mr. Gupta, the learned advocate 
for the Board, to the effect that he was autho¬ 
rised to appear for the Board by the new Chair¬ 
man. By authorising the learned advocate to 
represent the Board he has acted in the dis¬ 
charge of his function as the Chairman no doubt 
but he could not include himself as a party to 
the proceeding by any act of his own. He 
could be included as a party to the proceeding 
only by an order of the Court but at no stage 
of -the case leave has been asked for to amend 
the petition with a view to impleading the pre¬ 
sent Chairman or for amending reliefs. 

(15) Notwithstanding the observations made 
above regarding the invalidity of the Resolu¬ 
tion of the Board by which the removal of the 
Chairman was recommended to the Provincial 
Government and approved by them, this peti¬ 
tion ought to fail as infructuous by reason of 
the events that have taken place during the pen¬ 
dency of the petition as the effect of these 
events is that no effective relief can be granted to 
the petitioner. Other points raised in the case 
need not be decided in these circumstances. The 
rule is discharged. 

(16) DEKA J.: I agree. 

D.H. Petition dismissed. 
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Ananta Ram Koch, Petitioner v. State. 

Criminal Ref. No. 7 of 1950, D/- 12-1-1951. 

Penal Code (1860), S. 414 — ‘Property' — 
Meaning of. 

Where dedication of a bull was for a 
public purpose and in the name of the idol 
of the village temple and the Mahanta of 
the temple was looking after the bull with 
the help of the villagers, there is no justifi¬ 
cation for holding that the bull was ‘fere 
bestia’ and therefore ‘res nullius.’ The 
property in the bull remained, after the de¬ 
dication, in the temple for the benefit of the 
villagers. It was, therefore, property 
which could form the subject-matter of an 
olTence under S. 414. 11 Mad 145, Rel. on. 

17 Cal 852, Disting. (Para 8) 

Anno: Penal Code, S. 414, N. 1. 

B. R. Majumdar, for Petitioner; R. K. Gos- 
wami, Government-Advocate (Jr.), for the 
State. 

Cases referred to: 

(’85) 8 All 51: (1885 All W N 326) (Pr 7) 
(’90) 17 Cal 852 (Prs 5, 6, 8) 

(’87) 11 Mad 145: (1 Weir 498) (Prs 7, 8) 

RAM LABHAYA, J.: This reference from 
the District Magistrate, Kamrup, arises out of 
an order of conviction under Section 403-414, 
I.P.C., passed against the petitioner by a First 
Class Magistrate at Gauhati. The petitioner 
was sentenced to a fine of Rs. 50/-. He assailed 
the validity of his conviction by a revision 
petition. 

(2) The learned District Magistrate, who 
heard the revision petition, has referred this 
case to this Court under Section 438, Criminal 
P.C.,. with the recommendation that the con¬ 


viction and the sentence passed on the peti¬ 
tioner be quashed. 

(3) The facts leading to the conviction are 
that a bull was dedicated by one Parasuram 
Kalita for the benefit of the public about 5 
years before the occurrence in a public gather¬ 
ing in the village ‘Namghar.’ The bull was 
found missing and the villagers started search¬ 
ing for it. It was found in the house of one 
Johar Seikh. He had castrated the bull and was 
using it for ploughing purposes. Johar Seikh 
alleged that he got the bull from Anantaram 
Koch, the petitioner. Sibaram Mahanta, the 
Dewri of Hanapara Namghar, lodged a report 
at the Police Station. A case under Section 
411/414/295, I.P.C., was registered against 
both Anantaram Koch and Johar Seikh. In the 
course of the investigation, it was found that 
Johar Seikh had purchased the bull from Anan¬ 
taram as alleged by him. He could produce a 
receipt evidencing the transaction. Anantaram 
alone was, therefore, prosecuted under Section 
414, I.P.C. 

(4) According to the Ejahar, the bull was de¬ 
dicated to the God ‘Gopal’ of Hanapara temple 
in the presence of Brahmins and the people of 
the village. The bull was under the care of 
the Mahanta of the temple, who is the com¬ 
plainant in the case though it was not kept in 
any cowshed and was allowed to wander about 
freely. The evidence at the trial was to the 
effect that the bull was dedicated to the Idol in 
the Namghar for the benefit of the public. It 
was looked after by the Mahanta and the 
people of the village for whose benefit it was 
dedicated. The trial Magistrate came tc the 
conclusion that the bull was dedicated for the 
benefit of the villagers of Hanapara. 

(5) Without differing from the finding 
arrived at by the trial Magistrate, the learned 
District Magistrate relying on ‘ROMESH 
CHUNDER v. HIRU MONDAL’, 17 Cal 852, 
found that a bull set at large in accordance with 
Hindu religious usage is not the property of 
anyone and cannot be the subject of ownership 
of any person. According to him, it followed 
that such a bull could not be the subject-matter 
of criminal misappropriation or of an offence 
under Section 414, I.P.C. He further found that 
the allegation that the bull had been sold by 
the petitioner by receipt Exhibit 7 could not 
be regarded as proved as attesting witnesses of 
this receipt who, according to him, were avail¬ 
able had not been produced. In his opinion 
the conviction based on other evidence would 
be bad in law. On these grounds he submitted 
the case with the recommendation that the 
conviction be quashed. 

(6) The first ground in support of the refer¬ 
ence raises an important question. In 
‘ROMESH CHUNDER v. HIRU MONDAL’, 17 
Cal 852, the facts found were that at the cere¬ 
mony of the Adya Sradha of the mother of 
Raja Jogendra Nath Rai, a bull was dedicated 
and set at large after being branded on the 
hind part. The bull was used by the villagers 
for breeding purposes and there was some evi¬ 
dence that it was not so used without permis¬ 
sion having been obtained from the Rajbari 
who looked after it under the supervision of 
the Rajbari Sirdar. It was found that the bull 
was not moveable property within the meaning 
of Sections 378 and 403 or ‘property’ within the 
meaning of Section 425 of the Penal Code and 
could not, therefore, be the subject of theft, 
criminal misappropriation or mischief. 
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(7) The learned Judges of the Calcutta High 
Court who heard this case distinguished an 
earlier Madras case reported in ‘QUEEN EM¬ 
PRESS v. NAL.LA’, 11 Mad 145. In that case 
it was held that a bull dedicated to an idol and 
allowed to roam at large is not ‘ferae bestiae’ & 
therefore ‘res nullius/ The learned Judges 
(Muttusami Ayyar and Brandt, JJ.), were of 
the opinion that: 

“if on the evidence it appeared that the animal 
was turned loose after dedication to the 
temple and that it was actually or inferen- 
tially accepted as so dedicated on behalf of 
the temple, then, though the animal were 
allowed to be at large, free from all control 
it would, prima facie, be the property of the 
temple.” 

The learned Judges of the Calcutta High Court 
did not differ from this view. They did not 
see anything in this judgment which questioned 
the correctness of the law laid down by the 
learned Judge of the Allahabad High Court in 
‘QUEEN EMPRESS v. B HAND HU’, 8 All 51, on 
which they relied. 


(8) It is thus apparent that the Calcutta 
case ‘ROMESH CHUNDER v. HIRU MONDAL’, 
17 Cal 852 and the Madras case ‘QUEEN 
EMPRESS v. NALLA’, 11 Mad 145 
are not mutually exclusive. The ques¬ 

tion is whether the facts of the present case 
attract the application of the one or the other. 
The evidence in the case before us shows that 
dedication was for a public purpose and in the 
name of the idol of the village temple. The 
Mahanta of the temple was looking after the 
bull with the help of the villagers. On these 
facts we see no justification for holding that the 
bull was ‘ferae bestiae’ & therefore ‘res nullius.’ 
The property in the bull remained, after the 
dedication, in the temple for the benefit of the 
villagers. It was, therefore, property which 
could form the subject-matter of an offence 
under Section 414, I.P.C. 


(9) The second ground in support of the re¬ 
ference is that the alleged sale of the bull by 
the petitioner to P. W. C Johar Seikh, has not 
been proved. There is surely evidence on the 
record on which this finding could have been 
based. It was open to the learned Magistrate 
to rely on the statements of P.Ws. 6 and 7. The 
learned District Magistrate does not suggest 
that the alleged transaction of sale could not 
be proved in law except by the statements of 
the attesting witnesses. We have gone through 
the statements of the witnesses and we do not 
think that the view taken by the learned Magis¬ 
trate is wrong or unsustainable. The recom¬ 
mendation is, therefore, not accepted and the 
petition of revision is dismissed. 

(10) THADANI, C. J.: I agree. 

D.H. Revision dismissed. 
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Ghanasyam Das, Appellant v. Bajranglal 
Agarwalla and another. Respondents. 

Second Appeal No. 14 of 1951, D/- 13-3-52. 
(a) Partnership Act (1932), S. 13 (b) — 

Doctrine of laches — Applicability. 

According to the doctrine of laches 
where persons have agreed to become part¬ 
ners, and one of them has unfairly left the 


others to do all the work, and then, there 
being a profit, comes forward and claims 
a share of it, the Court should not aid him. 
The equitable rule is that a Court will not 
aid those who can be shown to have re¬ 
mained quiet in the hope of being able to 
claim a share of gain in case of ultimate 
success. The doctrine should apply to cases 
where the plaintiff has by his conduct in¬ 
duced the defendant to suppose that the 
plaintiff had abandoned the common under¬ 
taking, usually in cases of a highly specu¬ 
lative character. AIR 1940 Pat 204, Rel. 
on. (Paras 9, 10) 

Where the main duty of the plaintiff was 
to obtain orders for the firm of which he 
was a partner and he tried to obtain orders 
and the defendant treated him as a part¬ 
ner till the institution of suit for settlement 
of accounts and deliberately carried qn the 
business in the name of the firm without 
asking for or obtaining an entry showing 
a change in the constitution of the firm 
and there was nothing' to show that he did 
not exploit the name of the plaintiff who 
was an M. L. A. in obtaining orders which 
he claimed to have secured himself: 

Held that the plaintiff could not be non¬ 
suited on the ground of any abandonment 
of the undertaking. (Para 10) 

Anno: Partnership Act, S. 13 N. 2 Pt. 4. 

(b) Partnership Act (1932), S. 13 (a) — 

Plaintiff and defendant partners of firm — 
Plaintiff to obtain orders from Government — 
Efforts by plaintiff to secure orders proving 
abortive — Defendant himself obtaining orders 
— During continuance of partnership defendant 
never asking plaintiff his aid — Actual conduct 
of business left to defendant — Suit for ac¬ 
counts — Defendant held was not entitled to 
monthly or annual allowance — 13 Ind Cas 23 
(Cal), Disting. (Para 12) 

Anno: Partnership Act, S. 13 N. 1. 

(c) Partnership Act (1932), S. 13 (f) — Suit 
for account — Loss caused to firm by neglect 
of plaintiff — Dismissal of suit on this ground. 

The extent of liability, if any, to indem¬ 
nify the firm by reason of the loss caused 
to the firm by the neglect in the conduct of 
the business of the firm on the part of the 
plaintiff can be more appropriately decided 
after the preliminary decree. Such neglect 
cannot justify dismissal of the suit for ac¬ 
count. (Para 14) 

D. N. Medhi, for Appellant; J. C. Sen, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’12) 16 Cal WN 299: (13 Ind Cas 23) 11 

(’40) AIR 1940 Pat 204: (19 Pat 1) 9 

JUDGMENT: This is an appeal from the 

judgment and decree of the Subordinate Judge 
L.A.D. by which the order of the Munsif of 
Barpeta granting plaintiff a preliminary 
decree for rendition of partnership accounts 
was reversed and plaintiff’s suit dismissed. 
The plaintiff, who has appealed to this Court, 
instituted a suit for settlement of accounts oi 
a partnership business between him and the 
defendants. His case was that on the 1st day 
of July 1946. he and the defendants entered 
into an agreement of partnership with the oh- 
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ject of doing hardware business. According to 
the agreement, Ext. 2, defendant 1, Bajranglal 
Agar walla, representative of the firm Narsing- 
das Srilal, was to finance the business. Plain¬ 
tiff Ghanasyam Das (appellant) and Madhu- 
sudan Pas, ‘pro forma’ defendant 2, were to 
try to secure orders from the Government of 
Assam. The business was to be jointly super¬ 
vised by all. The plaintiff and defendant 2 
Madhusudan Das were given 1th share each 
in the profits. Defendant 1 was to have & 
share. 

It was provided in the agreement that the 
firm will be registered in the name of ‘Nar- 
singdas Srilal Firm’. It is admitted that no 
firm of this name had been registered before. 
Plaintiff alleged that the agreement of partner¬ 
ship was duly registered with the Registrar 
of Firms and in conformity with the terms of 
the partnership agreement, the plaintiff and 
the ‘pro forma’ defendant 2 were obtaining 
orders from the Government of Assam for the 
implements of iron and steel and defendant 1 
was purchasing and supplying the goods 
ordered. On plaintiff demanding his share of 
the profit by settlement of accounts, the defen¬ 
dant evaded. A notice was also served on him 
but without any effect. The claim was valued 
tentatively at Rs. 750/-. 

(2) The ‘pro forma’ defendant 2 supported 
the plaintiff-appellant. Defendant 1 resisted 
the claim. He admitted that an agreement of 
partnership was executed between the parties 
in the case but pleaded that this agreement 
•was not given effect to and the partnership 
formed was not registered. He denied plain¬ 
tiff’s securing orders from the Government 
and alleged that the plaintiff and defendant 2 
“were frustrated in obtaining” them. He fur¬ 
ther denied the truth of the allegation that he 
got any orders from the Government through 
the recommendation or the efforts of the plain¬ 
tiff and defendant 2. He claimed to have se¬ 
cured necessary orders as a result of his own 
efforts after about a year from the date of 
the agreement. He further pleaded that the 
agreement of partnership was without consi- 1 
deration. It had not been acted upon and Lhe 
plaintiff and the ‘pro forma’ defendant 2 had 
not even supervised the joint business. 

(3) No less than 6 issues were framed in 
the first instance and later on another issue 
was added. We are, at this stage, concerned 
only with issues Nos. 5 and 7. They overlap 
and deal with the same question. These issues 
are as follows: 

‘Issue No. 5’: Whether the plaintiff and'the 
‘pro forma’ defendant had ever work¬ 
ed to secure business from the Gov¬ 
ernment, if so, to what extent of busi¬ 
ness they secured and the profit accru¬ 
ed thereon? 

‘Issue No. 7’: Whether the plaintiff as the 
‘pro forma’ defendant secured orders 
from the Government and did the other 
works mentioned in the agreement 
filed by the plaintiff? If not, are they 
or any of them entitled to claim a 
share in the profit? 

(4) The learned Munslff was of the view that 
the partnership agreement was duly registered. 
A partnership came into existence. It had not 
been dissolved. The business in the name of 
the firm continued. The burden, in these cir¬ 
cumstances, was on the defendant to show that 


the plaintiff had ceased to be a member of 
the firm and was debarred from participating 
in the profits and losses of the firm. His ans¬ 
wer to the question raised wag that the main 
defendant had failed hopelessly to prove that 
the plaintiff had violated the terms of the 
partnership agreement and therefore was not 
entitled to participate in the profits or losses 
of the business. This was the finding on 
Issues 5 and 7 reproduced above. 

(5) The learned Subordinate Judge appro¬ 
ached the question from a very different view 
point. He noticed that the non-performance on 
the plaintiff’s part of the contract was alleg¬ 
ed in Para 4 of the written statement and 
held that it was for the plaintiff to prove 
that he had performed his part of the part¬ 
nership agreement. After examining the evid¬ 
ence produced by the plaintiff, his conclusion 
was that the plaintiff had failed to show that 
he had performed his part of the contract and 
was, therefore, not entitled to sue for accounts. 

(6) On behalf of the plaintiff-appellant, the 
correctness of the appellate decree is assailed. 
The main contention raised is very simple. It 
is urged that even if the plaintiff failed to per¬ 
form his duties as a partner, his suit for ac¬ 
counts could not have been dismissed. The 
finding of the appellate Court that he failed 
to perform his part of the contract is also 
challenged as erroneous. 

(7) The first contention has got great force. 
In para 2, of the written statement the plea 
raised by the defendant was that the partner¬ 
ship agreement was not given effect to. The 
fact of its registration was denied. In para 4, 
it was conceded that the plaintiff and the ‘pro 
forma’ defendant could not obtain any orders 
from the Government for a whole year after 
the execution of the partnership agreement 
and it is after that period that defendant him¬ 
self secured orders by his own efforts. The 
learned counsel for the defendant-respondent 
also urges that the agreement of partnership 
was for all practical purposes abandoned or 
cancelled soon after its execution. 

Now, what is evident in the case is that the 
partnership agreement was duly registered with 
the Registrar of Firms under the Partnership 
Act. Defendant concedes in para 4 of the 
written statement that the plaintiff and the 
‘pro forma’ defendant tried to obtain orders 
but they did not succeed. If they tried to ob¬ 
tain orders, they were acting under the part¬ 
nership agreement. Even after the expiry of 
the year when the defendant was alleged to 
have secured orders from the Government 
without any assistance from the plaintiff and 
the ‘pro forma’ defendant No. 2, he was doing 
his business in the name of the Firm. The 
orders were being obtained in the name of 
the registered Firm. The name of iha Firm 
was not dropped. It was being utilised till the 
institution of the suit from which this appeal 
arises. 

'(8) The plaintiff has not retired from the 
partnership in any of the modes recognised 
by S. 32 of the Act. He was not expelled. There 
is no suggestion that there was a dissolution 
of the Film. The partnership in this case was 
a partnership at will. It could have been dis¬ 
solved by a notice from any of the partners 
to other partners intimating his intention to 
dissolve the firm. The contesting defendant 
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did not even adopt this course. No change was 
recorded in the name of the firm by the Re¬ 
gistrar of firms in the register of firms kept 
by him. No change in the constitution of the 
firm was indicated to the Registrar under 
S. 63 of the Partnership Act. 

In these circumstances, there can be no 
answer to the argument that the contesting 
defendant allowed the partnership to continue 
without any change in it on the ground of 
actual or potential gain that he could derive 
from the association of the plaintiff and the 
‘pro forma’ defendant as partners in his busi¬ 
ness. The plaintiff was an M.L.A. Both he and 
the ‘pro forma’ defendant undertook to try 
to secure orders from the Government. This 
was the main duty assigned to them, in con¬ 
sideration of it, they were promised four anna 
share in the profits each. Defendant 1 had at no 
stage, made it clear by his conduct that the 
plaintiff and the ‘pro forma’ defendant were 
not his partners or had ceased to be partners 
The burden of showing that the plaintiff and 
the ‘pro forma’ defendant had both ceased 
to have any interest in the business was on 
the defendant and has not been discharged. 
The plaintiff therefore, was a partner till the 
date of the suit and as such his suit for ac¬ 
counts could not fail. 

(9) Mr. Sen, the learned counsel for the 
defendant-respondent, has contended, relying on 
‘BANWARI LAL v. SHAIKH SHUKRULLAH’. 
AIR 1940 Pat 204, that the Court should not 
aid the plaintiff by reason of the laches on his 
part. According to the doctrine of laches where 
persons have agreed to become partners, and 
one of them has unfairly left the 
others to do all the work, and 
then, there being a profit, comes forward and 
claims a share of it, the Court should not aid 
him. The equitable rule is that a Court will 
not aid those who can be shown to have re¬ 
mained quiet in the hope of being able to 
claim a share of gain in case of ultimate suc¬ 
cess. 

GO) This doctrine has no application to the 
facts of this case. As held in the case relied on 
by the learned counsel, the doctrine should 
apply to cases where the plaintiff has by his 
conduct induced the defendant to suppose that 
the plaintiff had abandoned the common 
undertaking, usually in cases of a highly spe¬ 
culative character. These conditions are not 
satisfied. Here, it has not been shown that the 
plaintiff by his conduct induced the defendant 
to think or believe that he had abandoned the 
undertaking. On defendant’s own showing, 
he tried to obtain orders. This was his main 
duty. The conduct of the defendant, on the 
other hand, shows that he treated him as a 
partner till the institution of the suit. If there 
was any abandonment of the undertaking on 
behalf of the pLaintiff, the defendant could 
easily have intimated this fact to the Regis¬ 
trar of Firms. He deliberately carried on the 
business in the name of the firm without ask¬ 
ing for or obtaining an entry showing a change 
in the constitution of the firm. There is noth¬ 
ing to show that he did not exploit the names 
of his partners in obtaining orders which he 
claims to have secured himself. The plaintiff, 
therefore, cannot be non-suited on the ground 
of any abandonment of the undertaking. 

(11) The learned counsel has also relied on 
‘GOKUL KRISHNA DAS v. SHOSHI MUKHI 


D^SI, 16 Cal W N 299 presumably with a 
view to claiming some remuneration for de¬ 
fendant 1 on the ground of his doing the 
entire business of the partnership agreement 
unaided. In this case partnership business 
was carried on after the death of a partner on 
the assumption of the representative continu¬ 
ing as a partner. The representative was a 
‘purdanashin’ widow. She did not take part 
in the business. It was held that where one 
of the partners wilfully leaves the other to 
carry on the partnership business unaided, the 
Court may upon dissolution decree an allow¬ 
ance in favour of the partner who had carried 
on the business alone. In the peculiar circum¬ 
stances of that case, the parties settled, by an 
agreement that an allowance of Rs. 150/- a 
year be allowed to the working partners from 
the date of the death of the husband of the 
plaintiff. 

(12) There can be no quarrel with the prin-» 
ciple laid down in this case. But it cannot be| 
applied to the facts of the present case. Thel 
task assigned to the plaintiff was to try to| 
obtain orders from Government. It is notl 
denied that he in furtherance of the partner-1 
ship agreement tried to obtain orders. The 
defendant’s case was that his (plaintiff’s) efforts 
proved abortive and he had to suffer frustra¬ 
tion but the orders were obtained about a 
year after the partnership agreement was exe¬ 
cuted. The defendant claims that he himself 
obtained orders. If the contention of the de¬ 
fendant is correct, it cannot be said that the 
plaintiff wilfully left the defendant to carry 
on the work of, partnership unaided. During 
the continuance of the partnership, defendant 
never asked the plaintiff for aid. The business 
of the partnership was not very large. The 
actual conduct of the business had been left 
to the contesting defendant. He had also to 
supply the funds. The joint supervision was 
more a right than an obligation. In these cir¬ 
cumstances no case has been made out for a 
monthly or annual allowance to defendant 1, 
nor was any such allowance claimed in the 
written statement. 

(13) The last question in the case is whe¬ 

ther the contesting defendant has become en¬ 
titled to claim damages from the plaintiff by 
reason of his continued failure during the 
period of partnership to perform his duties as 
a partner. . 

(14) The learned Counsel for the plaintiff- 
appellant himself has relied on S. 13, Cl (f)of 
Partnership Act in support of the contention 
that the plaitiff’s suit for accounts could not be 
dismissed even if there was wilful neglect on 
the part of the plaintiff in the conduct of the 
business of the firm. Clause (f) of S. 13 pro¬ 
vides that subject to contract between the 
parties, the partner shall indemnify the firm 
for any loss caused to it by his wilful neglect 
in the conduct of the business of the 
firm. The question then is whether loss 
or damage has been caused to the firm 
by wilful neglect in the conduct of the busi¬ 
ness of the firm on the part of the 
plaintiff-appellant. The extent of liability, if 
any, to indemnify the firm by reason of the 
loss caused to the firm by the neglect in the 
conduct of the business of the firm on the 
par* of the plaintiff-appellant and pro forma 
defendant can be more appropriately decided 
after the preliminary decree. Such neglect 


Sailendra Kumar v. Shillong Co-op. Town Bank ( Ram Labhaya J.) Assam 127 


1952 

|cannot justify dismissal of the suit for account. 

(15) The result of the foregoing discussion 
Is that this appeal must succeed. It is allowed. 
The order of the learned Subordinate Judge 
dismissing the suit is reversed and that of the 
trial Court restored subject to this modifica¬ 
tion that the commissioner shall also determine 
the extent of the liability of plaintiff-appellant 
and ‘pro forma’ defendant 2 to indemnify the 
firm for loss or damage, if any, caused to it 
by reason of their wilful neglect in t.he con¬ 
duct of the business of the firm. Parties shall 
bear their own costs in this Court and in the 
lower Appellate Court. 

V.R.B. Appeal allowed. 
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RAM LABHAYA J. 

Sailendra Kumar Datta, Petitioner v. The 
Shillong Co-operative Town Bank, Ltd., Oppo¬ 
site Party. 

Civil Revn. No. 115 of 1951, D/- 21-2-52. 

(a) Civil P. C. (1908), S. 151 — Dismissal of 
execution application for default — Restora¬ 
tion. 

An execution application dismissed for 
default may be restored in suitable cases 
in the exercise of inherent powers which 
vest in Courts under S. 151. AIR 1926 Mad 
980 and AIR 1918 Pat 67, Dissent from. 
Case law discussed. (Para 11) 

Anno: C. P. C., S. 151 N. 2 Pt. 27. 

(b) Civil P. C. (1908), S. 151 — Restoration 
of execution application — Notice to judgment- 
debtor. 

Where an application for execution dis¬ 
missed for default is sought to be restored 
under S. 151, according to the general prin¬ 
ciples of law, a notice should be issued to 
the judgment-debtor even though there is 
no express provision of the law requiring 
a notice to a party which may possibly be 
effected by the exercise of inherent powers 
under S. 151. (Para 13) 

Anno: C. P. C., S. 151 N. 2. 

B. C. Barua, for Petitioner; N. M. Dam, for 
Opposite Party. 

REFERENCES: Courtwar/Chronological/ Paras. 


(’95) 17 All 106: (22 Ind App 44 PC) 4 

(’13) 35 All 331: (19 Ind Cas 526) 9 

(’28) AIR 1928 All 301: (108 Ind Cas 576) 5 

(’27) AIR 1927 Cal 534: (54 Cal 405) 6 

(’28) AIR 1928 Cal 179: (107 Ind Cas 729) 5 

'(’21) 2 Lah 66: (AIR 1921 Lah 67) 6 

(’39) AIR 1939 Lah 223: (41 Pun LR 544) 5 

(’42) AIR 1942 Lah 71: (199 Ind Cas 160) 5 

(’27) 50 Mad 67: (AIR 1926 Mad 980) 7 

'(’33) AIR 1933 Nag 176: (143 Ind Cas 584) 5 

(’18) AIR 1918 Pat 67: (47 Ind Cas 154) 10 

'(’14) AIR 1914 Sind 61 (2): (8 Sind LR 327) 5 


ORDER: This petition of revision arises out 
of an execution proceeding initiated by the 
Shillong Co-operative Town Bank, Ltd., against 
Sailendra Kumar Datta, the present petitioner. 
The execution petition was opposed by the peti¬ 
tioner on the ground that it was barred by 
limitation. 

(2) On the 5th September, 1950, it appears 
that the counsel for the parties were heard 


on the objection raised by the judgment-debtor. 
After hearing them, the learned ‘Ex-officio’ Sub- 
Judge, Shillong, ordered that the records of 
execution cases mentioned in the petition for 
execution be put up on the 11th September 
1950. On that date, the counsel for the judg¬ 
ment-debtor was present but the decree-hol¬ 
der and his counsel were both absent. The 
learned Judge dismissed the application for 
default stating that the decree-holder was 
absent and was taking no steps. On the 26th. 
April 1951, the decree-holder applied for res¬ 
toration of the execution petition. The coun¬ 
sel for the parties were heard the same day 
and the execution petition was restored under 
S. 151, Civil P. C. The order passed by the 
learned Judge on the petition for restoration 
of the original petition for execution is very 
brief. All that it states is that “Heard Law¬ 
yers. Case restored to file under 151, Civil 
P. C.” 

(3) This petition of revision is directed 
against this order. On behalf of the petitioner 
his learned counsel Mr. Barua has urged first 
that S. 151, Civil P. C., did not apply to exe¬ 
cution proceedings. The decree-holder whose 
execution petition had been dismissed for 
default could not invoke the provisions con¬ 
tained in it and the learned Subordinate Judge 
was not justified in resorting to his inherent 
jurisdiction for restoring the execution appli¬ 
cation. 

(4) In my opinion, this contention should not 
prevail. It is true that O. 9, R. 9, Civil P. C. does 
not in terms apply to execution proceedings, it 
could also be not applied to execution pro¬ 
ceedings even when read along with S. 141, 
Civil P. C. Their Lordships of the Privy Coun¬ 
cil held in ‘THAKUR PRASAD v. FAKIR 
ULLAH’. 17 All 106, that the proceedings 
spoken of in S. 647 of the old Code to which 
S. 141 of the present Code corresponds include 
original matters in the nature of suits such, 
as proceedings in probate, guardianship and 
so forth and do not include executions. Since 
this decision, there has been a large consensus 
of authority which holds that O. 9, R.9, cannot 
be applied to execution proceedings by virtue 
of the provisions contained in S. 141. The 
learned counsel for the parties also are agreed 
so far. The question is whether the Court in 
the exercise of its inherent jurisdiction could 
restore an execution application dismissed for 
default in suitable cases. 

So far as this question is concerned, I am 
quite clear that the use of the inherent powers 

1 l. ie .'-' our ^. restoration of an execution 
application dismissed for default cannot be 
excluded in its entirety. The exercise of in- 
herent powers for restoration of an execution 
petition may be unavoidable unless apparent 
injustice is allowed to be perpetuated in some 
case. _ Apart from this, the main reason for 
drawing on the inherent jurisdiction of the 
Court in dealing with an application for res¬ 
toration of an execution petition dismissed for 
default, is that the order of dismissal for de¬ 
fault when made is not covered by any ex¬ 
press provision in the Code. The Code is un¬ 
deniably not exhaustive. The Court has nc> 
option but to dismiss the application for de¬ 
fault if the decree-holder does not attend or 
refuses or neglects to take necessary steps to 

enable the Court to proceed with the execu- 
tion. 
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If the case is not covered by R. 57 of O. 21, 
the dismissal for default of an execution appli¬ 
cation is possible only in the exercise of 
inherent powers of the Court. If the inherent 
jurisdiction can be resorted to for dismissal, 
it should be possible to restore the execution 
application in the exercise of that inherent 
power in suitable cases, particularly where the 
order dismissing the application for default 
is due to some misapprehension on the part 
of the Court or is otherwise obviously wrong, 
unjust or illegal or is not due to any wilful 
neglect or non-prosecution by the decree- 
holder. Where dismissal for default has oc¬ 
curred and the petitioner c?n show sufficient 
cause for non-appearance, refusal to restore it 
under S. 151 would amount to a denial of 
justice in some cases. 

A decree-holder can put in a fresh applica¬ 
tion for execution if a particular application 
is dismissed for default. In such a case, when 
remedy by a fresh application is available 
the use of inherent jurisdiction may not be 
necessary. The decree-holder can be made to 
pursue it. The difficulty arises in cases where 
a decree-holder is left with no remedy without 
any fault or negligence on his part. Where a 
fresh application would be barred by time 
and the previous application was dismissed 
without negligence or default on his part, the 
ends of justice would require the use of in¬ 
herent powers for rectifying an obvious mis¬ 
take leading to injustice. 

(5) The authority in support of the view 
that the Court could in the exercise of its 
inherent powers under S. 151 restore an ap¬ 
plication for execution which had been dis¬ 
missed for default is voluminous. ‘PRATAP 
SINGH v. BHAGATRAM’, AIR 1<J42 Lah 71; 
•NABU SAI-1U v. ICAMDEV MAITY’, AIR 1928 
Cal 179; ‘RAGHUNATH HARIHAR v. KHA- 
TUM BP, AIR 1933 Nag 176: ‘LALBUX v. 
CIIOITHRAM KALIANDAS’, AIR 1914 Sind 61 
<2); ‘RAM SHANKAR v. RAM NARAIN’, AIR 
1928 All 301; ‘MT. ACHARJI BIBI v. SWAMI 
SHESH SAHAI’, AIR 1939 Lah 223, are cases 
in which the inherent jurisdiction of the Court 
was utilised for restoring application for exe¬ 
cution dismissed for default. 

(0) ‘BHOLU v. RAM LAL’, 2 Lah 66, is the 
basic authority from the Lahore High 
Court which had been followed in several 
cases in that Court. In this case the view 

taken was that if the Court had the power 
to dismiss an execution application for default 
it should have the power also to restore it in 
the exercise of its inherent jurisdiction. The 
‘ratio decidendi’ was that the order for dis¬ 
missal for default could only be placed un¬ 

der S. 151. The same section could therefore, 
be utilised for restoration in suitable cases. 
The view in the Calcutta High Court enunciat¬ 
ed fust in ‘SARAT KRISHNA v. BISWES- 
WAR MITRA! AIR 1927 Cal 534 was that 

“where there is no provision in the Code ex¬ 
pressly providing for a remedy and none 
which prohibits a remedy being administer¬ 
ed and such remedy is called for in order 
to do that real and substantial justice for 
the administration of which it exists, the 

provision of S. 151 may and should be re¬ 
sorted to.” 

The Calcutta view adds weight to the view 
which has prevailed in the Lahore High Court. 

I 


(7) The learned counsel for the petitioner 
has relied on ‘NARAYANA CHETTIAR v 
MUTHU CHETTIAR’, 50 Mad 67. It was held 
in this case that the Court had no jurisdic¬ 
tion to act under S. 151 of the Code and res¬ 
tore an application for execution to its file 
even though another application for execution 
would be barred by limitation. The learned 
Judges of Madras High Court expressed the 
apprehension that an extended interpretation 
of S. 151 may lead the Courts to overlook the 
procedure of the Code. 

(8) With great respect to the learned Judges 
I find it difficult to subscribe to the view that 
the mere possibility that an extended inter¬ 
pretation of S. 151 may in some cases lead the 
Courts to overlook the procedure of the Code or 
other provisions contained in the statute would( 
justify the conclusion that a Court should in 
no case restore an application for execution 
dismissed for default in the exercise of its in- < 
herent powers under S. 151 or that the exercise 
of inherent power is excluded completely in 
such cases. The exercise of inherent jurisdic¬ 
tion is justified only when such exercise does 
not involve overriding express provisions of 
the law. In any case, the use of inherent 
power -is discretionary, and the Courts in the 
exercise of their inherent power can easily 
guard against overlooking provisions contain¬ 
ed in the Code or in any other law for the 
time being in force. 

(9) The learned Judges relying on ‘DEBI 
BAKSH SINGH v. HABIB SHAH’, 35 AH 331 
(P C), recognised that 

“where the Court passes an order inadver¬ 
tently or without being aware of certain 
facts which should have been brought to 
its notice it has power to correct an error 
committed by it, not owing to the negligence 
of a party, but owing to its not being awaie 
of certain facts.” 

It Would seem that the use of inherent power 
was not regarded as completely excluded where 
an order of dismissal for default may have 
been passed when there was no default. If, 
therefore, the order in this case was due to 
some inadvertence or mistake on the part of 
the Court, its power to correct its error would 
be there even according to the view taken in 
this case. 

(10) The only other case relied on by the 
learned counsel for the petitioner is ‘RITU 
KUER v. ALAKHDEO NARAIN SINGHA’, AIR 
1918 Pat 67. In this case authorities from the 
Lahore and Calcutta High Courts were not 
considered. The fact that the dismissal of an 
application for execution in default is also 
in the exercise of inherent powers also was 
not noticed. The learned Judge who deliver¬ 
ed the judgment (Mullick. J.) appeared to be 
strongly averse to any Court using its inherent 
powers for the purpose of restoring execution 
cases. The only reason that the learned Judge 
gave was that execution creditors as well as 
the judgment-debtors have ample facilities un¬ 
der the existing law for restoring cases dis¬ 
missed for default. He did not refer to these 
facilities. Barring the fact that an execution- 
creditor has the right to put in a fresh appU- 
cation, there is no provision in the Code under 
which he may ask for restoration of an appli¬ 
cation dismissed for default unless the a Pp 
cation is taken as covered by Sec. 151, Civi 
P. C. The remedy by a fresh application may 
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not avail in a case where a fresh application 
is barred by time. The dismissal in default 
may be wholly erroneous or due to inadver¬ 
tence on the part of the Court. An execution 
creditor finding himself in such a predicament 
may not be left without any remedy. 

(11) On a consideration of the authorities 
cited at the Bai, I have no hesitation in adopt¬ 
ing the view that an execution application 
dismissed for default may be restored in suit¬ 
able cases in the exercise of inherent powers 
which vest in Courts under S. 151, Civil P. C. 
In this view, the learned Sub-Judge had the 
jurisdiction to restore the application for exe¬ 
cution which he had dismissed for default. 

(12) The learned counsel has next contended 
that the order restoring the execution petition 
is not sustainable on the merits. He points 
out that the application was disposed of in hot 
haste—the very day that it was put in. No 
notice was sent to the judgment-debtor. The 
learned Subordinate Judge did not give any 
reason in support of the order he made. He 
also failed to consider that the application for 
restoration was made some 6 months after the 
order of dismissal for default. 

(13) The application for execution was dis¬ 
missed in the presence of the judgment-debtor. 
According to the general principles of law, a 
notice should have been issued to the judg¬ 
ment-debtor even though there is no express 
provision of the law requiring a notice to a 
party which may possibly be effected by the ex¬ 
ercise of inherent powers under S. 151. In this 
case, before the order restoring the applica¬ 
tion for execution was passed, the counsel for 
the judgment-debtor was informed. He ap¬ 
peared. The order of the learned Sub¬ 
ordinate Judge was passed after hearing the 
learned counsel for the parties. The learned 
counsel for the judgment-debtor did not pre¬ 
sumably state that he was ‘functus officio’ or 
that he wanted instructions in the matter. He 
does not appear to have asked for an adjourn¬ 
ment either. 

(14) The application was no doubt put in 
some 6 months after the order of dismissal 
for default. The delay, however, was sought to 
be explained in the petition. The explana¬ 
tion was that on the date the application was 
dismissed for default it was not obligatory on 
the decree-holder to attend. He and his counsel 
therefore, were not in attendance. The order 
was passed in their absence and the applica¬ 
tion for restoration was put in immediately 
after they became aware of the fact of dis¬ 
missal for default. 

(15) On the merits, the position of the decree- 
holder who had applied for restoration was 
that on the 5th September 1950, the order of 
the Court merely directed that records of pre¬ 
vious execution cases be put up. The decree- 
holder had not to take any steps; nor was his 
presence necessary. The next date in the case 
was merely for these records to be put up. 
It was not, therefore, a date for the hearing 
of the case. If such an order had been made 
in a suit, it would not have been possible for 
the Court to dismiss the suit in default. Un¬ 
der O. 9, R. 8. a suit may be dismissed for 
default when it is called on for hearing and 
the plaintiff does not appear. The question 
of limitation had been argued. The Court had 
to see the previous records and then give 
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orders. In these circumstances, the decree- 
holder could ‘bona fide’ believe that his at¬ 
tendance was not necessary. In any case, the 
dismissal for default in these circumstances 
was not proper. The learned Subordinate 
Judge obviously discovered his error and 
hastened to correct it. No inquiry on facts 
was necessary. The application for restora¬ 
tion was based on facts stated in a previous 
order of the Court. 

In view of this fact I do not consider a re¬ 
mand necessary in the case in spite of the some¬ 
what irregular nature of the order. No useful 
purpose would be served by it. The facts of the 
case are not in dispute. The learned counsel 
for the petitioner has not been able to show 
that the dismissal of the petition in default 
was justified in law in the admitted circum¬ 
stances of the case. The order of restoration, 
in these circumstances, is substantially just 
and may not be interfered with in revision. 
The delay in filing the application for resto¬ 
ration was explained. In any case as the 
application for restoration was not out of 
time, the learned Subordinate Judge could 
entertain the application and dispose of it on 
the merits. The delay amounting to negli¬ 
gence may not be excused. But in this case 
the order was passed in the absence of the 
decree-holder and his petition is not barred 
by time coming as it did under S. 151 of the 
Civil P. C. 

(16) This petition is, therefore, disallowed. I 
make no order as to costs. 

V.R.B. Petition dismissed. 
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RAM LABHAYA AND DEKA JJ. 

Ambaram Haloi, Appellant v. The State, Res¬ 
pondent. 

Criminal Appeal No. 1 of 1952, D/- 21-3-1952. 

(a) Criminal P. C. (1898), S. 312 — Object. 

The whole object of the section is to offer 

the accused a fair and proper opportunity 
of explaining the circumstances which ap¬ 
pear against him. (Para 7) 

Anno: Cr. P. C., S. 342 N. 2. 

(b) Criminal P. C. 0 898), S. 342 (1) — 

Section does not require that statement of wit¬ 
nesses should be put to accused. (Para 7) 

Anno: Criminal P. C., S. 342 N. 14. 

(c) Criminal P. C. (1898), S. 297 — Misdirec¬ 
tion — Material witnesses not examined — 
Omission to tell jury that they may draw adverse 
inference. 

The omission on the part of a Judge to 
tell the jury that they may draw an infer¬ 
ence adverse to the prosecution from the 
fact that certain material witnesses were 
not examined particularly when they were 
named in the F. I. R. and also in the evi¬ 
dence, constitutes a misdirection. AIR 1930 
Cal 708; AIR 1921 Cal 257, Rel. on. (Para 13) 
Anno: Cr. P. C., S. 297 N. 9. Pts. 56 and 57 
and N. 11. 

(d) Evidence Act (1872), S. 114 — Material 
witness kept back — Presumption. 

Where a material witness is kept back, 
the presumption that may be made is that 
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• if he had been examined he would not 
have supported the case put forward. 

(Para 15) 

Anno: Evidence Act, S. 114, N. 6 Pt. 2. 

(e) Criminal P. C. (1898), S. 286 — Prose¬ 

cution witness — Examination of — It is not 
obligatory on the part of the prosecution to 
examine these witnesses for the purpose that 
the defence has in view. (Para 15) 

Anno: Cr. P. C., S. 286 N. 6. 

(f) Criminal P. C. (1898), S. 297 — Misdirec¬ 
tion — Trial for graver offence — Judge not 
placing before jury ingredients of lesser offence. 

In a trial of the accused for a graver 
offence, it is not obligatory on the part of 
the Judge to place before the jury the in¬ 
gredients of a lesser offence that may pos¬ 
sibly be said to have been committed, even 
if it was not suggested at the trial that 
the facts, if taken as proved, would justify 
a conviction for an offence of lesser 
gravity. (Para 19) 

Anno: Cr. P. C., S. 297 N. 11. 

K. R. Barman, B. N. Deka, for Appellant; 
D. N. Medhi, for Government Advocate (Sr.), 
for the State. 
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RAM LABHAYA, J.: Ambaram Haloi, appellant, 
was found guilty under S. 307, I. P. C., and was 
sentenced to 10 years' R. I. The trial was with 
the aid of a jury. 

(2) Stated briefly the prosecution case was that 
Titaram, complainant, and Ambaram, accused, be¬ 
longed to two rival factions of the village. There 
was a fight between the two parties a few months 
before the occurrence in question. In this fight 
one man from each side was killed. The case aris¬ 
ing out of that transaction was pending at the 
time of the trial in this case. It is said that Amba¬ 
ram, accused, was not present at the time of that 
fight. He came back to the village some 15 days 
before the occurrence in question and since then 
was threatening to take revenge. 

(3> On the 4th October 1950, Titaram, after tak¬ 
ing his evening meal, went out of his house. He 
was going to the house of Prabin. The house of 
Prabin was at a short distance. He was carrying a 
‘Saki’ (lamp) in his hand. He sat down to pass 
urine behind the house of a relation of his. This 
house was at one end of his own court-yard. Just 
when he was rising, ho was struck with a ‘dao‘ on 
his neck from behind. He turned round & saw Am- 
barum with a‘dao’ and two others, Rajendra Haloi 
and Biseswar Haloi. (These two were also tried 
for abetment under S. 307/114, I. P. C., and were 
acquitted.) Titaram raised the alarm. He shouted 
that Ambaram had injured him with a ‘dao’. He was 
about to fall down when P. Ws. Dharani and Sarat, 
both his relatives, came and lent him support. He 
felt dazed. Others also collected. He was then 
taken to a distance of about 10 or 12 cubits to the 
court-yard of Prabin as the place where the occur¬ 
rence had taken place was not open. Rajat, Britti, 
Jatish, Kamini and other neighbours also arrived 
there. 


Titaram told all these persons that Ambaram 
had caused him the injury on the neck while Ra¬ 
jendra and Biseswar stood at a little distance. The 
assault on the complainant occurred at about 8 
P. M. The people who gathered there soon after 
the occurrence included Rameswar Gaonbura Dijen 
Mandal and Rati Kanungo. Pratap, the ’neigh- 
. bouring doctor, was also called at about 10 P. M. 
The complainant was then taken to Nalbari Police 
Station, about 9 miles away from the scene of oo 
currence. He lodged an ‘ejahar' at 7.30 A. M. the 
next day. He was sent to the dispensary where 
. he had to stay for 28 days. His condition was 
found to be serious in the beginning and appre¬ 
hending that he might die, the Police had his 
statement recorded by the Sub-Deputy Magistrate 
at Nalbari. 

(4) Ambaram denied the charge and pleaded not 
guilty. His case was that he did not assault the 
complainant as alleged. Titaram, it was suggested,, 
was a man of bad character and may have been 
injured by someone while he was on his way to- 
the house of Prabin where he was going to commit 
adultery. 

(5) Britti Haloi and Sarat Haloi are the two wit¬ 
nesses who are alleged to have seen the occurrence. 
Rajat P. W., a brother of Sarat, deposed that he' 
had seen Ambaram running away! Dharani's state¬ 
ment at the trial was that he had heard Titaram 
telling the people that Ambaram had injured him. 
Jotish P. W. also overheard Titaram telling the 
people that Ambaram had caused him an injury 
on the neck. 

( 6 ) Rameswar Goanbura, Dijen Mandal, Rati 
Kanungo and Pratap, the doctor, were not examin¬ 
ed. Similarly, Prabin to whose house the complain¬ 
ant was going at the time of the assault on him, 
has not been examined. Prabin's mother also lived 
with him. The learned counsel for the appellant 
has contended first that the trial stands vitiated, 
on the ground that the provisions contained in 
S. 342, Criminal P. C., have not been complied with 
and the illegality in this respect has caused pre¬ 
judice. His second contention is that the Jury- 
has been misdirected on two points and these mis¬ 
directions have led to an erroneous verdict. 

(7) The first contention, in our opinion, has no 
force. At the trial the learned Additional Sessions 
Judge asked the accused first to state whether he 
had attempted to cause the death of Titaram, 
complainant, by dealing a ‘khukri’ blow. His 
answer was that he had not. He was then asked- 
to state if he had threatened to kill Titaram as 
his brother had been killed in the previous fight by 
the partisans of the complainant. This question, 
was also answered in the negative. The accused, 
added that he was innocent, had nothing to say 
and had no evidence to adduce. The learned coun¬ 
sel contends that the statement does not comply 
with the requirements of S. 342, Criminal P.C. He 
urges relying on ‘TARA SINGH v. STATE’. AIR' 
1951 S C 441, that “the importance of observing 
faithfully and fairly the provisions of S. 342 cannot 
be too strongly stressed.” He has also pointed out 
that according to that decision the accused must 
be questioned separately about each material cir¬ 
cumstance which is intended to be used against 
him. 

The whole object of the section is to offer the 
accused a fair and proper opportunity of explaining-' 
the circumstances which appear against him. ThiS 1 
authority, however is otf no assistance to the ap¬ 
pellant. The learned counsel has not been able 
to show that any important or material circum¬ 
stance, which was utilised against the accused,; 
was not put to him. The whole case against the-- 
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accused was that he was uttering threats against 
the complainant’s party before the occurrence and 
that he himself caused the injury to the com¬ 
plainant with a ‘dao/ Both these circumstances 
were put to him. The learned counsel has been 
confusing the words ‘material circumstance' used 
by their Lordships of the Supreme Court with the 
statement of the witnesses. He has argued that 
the statements of the witnesses were not put to the 
accused. 

All that S. 342, Criminal P.C.. requires is that 
the Court may, at any stage of any inquiry or 
trial without previously warning the accused, put 
such questions to him as the Court considers 
necessary in order to enable him to explain the 
circumstances appealing in the evidence agains., 
him. He may also be questioned generally on the 
case. The examination in this case did not omit 
to bring any material circumstance to the notice 
of the accused. The learned counsel had to show 
that some material circumstance which the accused 
was not asked to explain was utilised against him. 
He has not been able to refer to any such circum¬ 
stance. Besides, their Lordships of the Supreme 
Court also laid down in the same case that: 

“every error or omission in this behalf does not 
necessarily vitiate a trial because the errors of 
this type fall within the category of curable irre¬ 
gularities. Therefore, the question in each case 
depends upon the degree of the error and upon 
whether prejudice has been occasioned or is 
likely to have been occasioned/’ 

The learned counsel has not addressed us at all 
on this aspect of the matter and he has not tried 
to show that any prejudice has been caused or 
was likely to have been caused by any omission 
on the part of the learned Judge when examining 
the accused. This contention, therefore, cannot 

prevail 

(8) The second contention raised is that the 
learned Judge failed to direct the jury that they 
could draw an inference adverse to the prosecution 
from the fact that Prabin and his mother had not 
been examined as prosecution witnesses. This 
emission is characterised as a misdirection and 
reliance has been placed on ‘TENARAM MONDAL 
V. EMPEROR 1 . 25 Cal WN 142; ‘NABABALI V. EM¬ 
PEROR’, 34 Cal WN 151 and ‘TENARAM v. EM¬ 
PEROR’, 33 Cal LJ 180. 

(9) In ‘TENARAM MONDAL v. EMPEROR’, 25 
Cal W N 142, it was laid down that if certain 
material witnesses named in the F.I.R., and also 
in the evidence were not examined at the trial 
even though they were available and the Judge 
did not tell the jury that they could draw an in¬ 
ference not favourable to the prosecution and in 
summing up the evidence the Judge also omitted 
to draw the attention of the jury to the discre¬ 
pancies of the evidence of the principal witnesses 
for the prosecution, the omission to place before 
the jury the matters stated above constitute mate¬ 
rial misdirection. 

(10) The case is distinguishable. In this case, it 
was the cumulati/e effect of two omissions which 
was held to constitute misdirection. In the case 
before us, the learned counsel has not urged that 
there was any omission on the part of the Judge 
when summing up evidence to place before the 
jury discrepancies, if there were any. 

(11) In ‘NABABALI V. EMPEROR’, 34 Cal W N 
11151, it was laid down that there should be a 
substantive direction in the Judge's charge to the 
jury as to the view of the prosecution which the 
jury are entitled to adopt, if they are not satisfied 
with the explanation offered by the prosecution for 
the absence of a witness who is material and 
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omission to give such direction amounts to mis¬ 
direction. 

(12) The view taken in this case receives support 
from the decision reported in ‘TENARAM MONDAL 
v. EMPEROR’, 33 Cal L J 180. 

(13) The last two cases do support the view that 
the omission on the part of a Judge to tell the 
jury that they may draw an inference adverse to 
the prosecution from the fact that certain material 
witnesses were not examined particularly when 
they were named in the F.I.R., and also in the 
evidence, constituted a misdirection. The learned 
Government advocate does not dispute the state¬ 
ment of the law contained in these cases. His 
answer to the contention is that Prabin and his 
mother were not material witnesses in any sense 
and that in any case the learned Judge did give 
the necessary direction to the jury. 

(14) Prabin and his mother admittedly are not 
the eye witnesses of the occurrence. Their names 
were not mentioned in the F.I.R., as persons who 
saw the occurrence or who arrived at the scene 
of occurrence immediately afterwards. At the 
trial, P.W. 1., the complainant, stated that he was 
going to the house of Prabin to sleep -chere and he 
sat down to pass urine at a place near Sarat's 
house. He was just rising when a ‘dao’ blow was 
inflicted on the back of his neck. He raised alarm. 
Rajat Jotish, Kamini and others arrived and he 
informed them about his assailant. Even in his 
examination-in-chief, he did not state that Prabin 
or his mother came to the scene of occurrence. 
In cross-examination he stated that Prabin’s 
mother was in the house at the time of the occur¬ 
rence but Prabin was away and he saw him that 
night about half an hour after the occurrence. He 
added that Prabin was a school student. He denied 
the suggestion that he was going to Prabin’s house 
in order to commit adultery. Prabin, according to 
him, was his uncle’s son and his mother was his 
‘khuri.’ P.W. 3 deposed at the trial that Prabin 
came out of the house when the complainant was 
removed to the courtyard. He helped in rendering 
first aid. 

The learned Advocate for the appellant has re¬ 
lied only on these two statements for showing that 
Prabin and his mother were material witnesses. 
It would appear from these statements that both 
Prabin and his mother could not be regarded as 
material witnesses from the view point of the 
prosecution. Both were closely related to the 
complainant. They did not come to the scene of 
occurrence. When complainant was removed to 
the courtyard of Prabin, he came out but it is 
hiot the prosecution case that at that time the 
complainant informed him about his assailant. 
Prabin is also a school student. Prabin and his 
mother, therefore, could not be regarded as mate¬ 
rial witnesses at all. They had not seen or heard 
anything material to the prosecution case. In 
these circumstances there was no need for the 
learned Judge to tell the jury that they could 
draw an inference unfavourable to the prosecution 
from the fact that it had omitted to examine them. 
Authorities on which the learned Advocate has 
based his contention do not apply to the facts of 
this case. They are clearly distinguishable. 

(15) It may be noted, however, that the sug¬ 
gestion put forward from the side of the accused 
at the trial was that Titaram was going to the 
house of Prabin with a view to committing adultery. 
Illicit connection with Prabin’s mother was sug¬ 
gested. The idea behind the suggestion was that 
the assault on the complainant could have been 
committed by someone else. Immorality was at¬ 
tributed to him with a view to bringing out the 
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possibility of some one else being the culprit. This 
suggestion was made at the trial. The prosecution 
could not anticipate any such defence, nor could 
tney examine witnesses to prove its falsity or 
worthlessness. 

It is also clear that no inference adverse to the 
prosecution could be drawn from their failure to 
examine Prabin and his mother lor it was not 
the prosecution case that any relevant fact which 
formed part of the prosecution case was within 
their knowledge. Where a material witness is kept 
I back, the presumption that may be made is that 
n he had been examined he would not have sup¬ 
ported the case put forward. Such a presumption 
was not possible in this case from the non- 
sxamination of Prabin and his mother. The 
authorities relied on do not support the contention 
which in effect is that Prabin and his mother 
should have been examined with a view to dis¬ 
covering if there was any illicit connection between 
the complainant and Prabin’s mother, it may not 
therefore, be laid down as a matter of law that it 
was obligatory on the part of the prosecution to 
examine these witnesses for the purpose that the 
defence had in view. The omission to examine 
these witnesses, therefore, was of no importance. 
The facts are similar to those in the case reported 
in 'HACHANI KHAN v. EMPEROR’, 34 Cal W N 
390- 

(16) In that case the witness not examined was 
an old man and there was nothing to show that he 
ever came out of the covered portion of the boat 
or that he saw anything of the dacoity. It was 
held that the omission to give the jury the 
direction that an inference adverse to the prose¬ 
cution could have been drawn from his non- 
examination was of no importance. 

(17) It is also noteworthy that the omission on 
the part of the prosecution to examine Prabin and 
his mother was referred to by the learned Judge 
in his charge. This reference was in the follow¬ 
ing terms: 

“It is worth mentioning here that you have 

neither the evidence of Prabin nor his mother 

in support of the prosecution case that Titaram 

openly went to sleep at Prabin’s house leaving 

the shelter of parents and his wife at his house.” 

(18) Caution has been given to the jury even on 
this point. The learned Judge stopped short after 
giving the caution. He did not direct the jury 
to draw any adverse inference as the fact that he 
was going there was not denied. In fact, the 
defence suggestion was that the visit was prompted 
by an illicit purpose. So far as that purpose was 
concerned, no presumption was justified. It was 
a matter which the accused had to prove. It can¬ 
not be said, in these circumstances, that the verdict 
of the Jury has been erroneous by reason of any 
misdirection on the part of the learned Judge; nor 
are we prepared to hold that any prejudice has 
been caused to the appellant in the circumstances 
of this case by non-examination of Prabin and his 
mother. 

(19) Tile second misdirection which has been 
complained of is that the learned Judge did not 
place before the jury the possibility of the offence 
being or falling under S. 326, I.P.C. The learned 
counsel has not placed any authority in support 
of his contention. He has not shown us that in 
a case like this it would be obligatory on the part 
of the Judge to place the ingredients of a lesser 
offence that may possibly be said to have been 
committed, even if it was not suggested at the 
trial that the facts, if taken as proved, would 
■justify a conviction for an offence of lesser gravity. 

It would have been a prudent and a much sober 
course to follow. But we do not think that appel- 
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lant has been prejudiced even by this omission as 
in our opinion the facts brought out do justify a 
conviction under S. 307, I.P.C. Where any act 
is done with such intention or knowledge and 
under such circumstances that, if by that act death 
is caused, the person doing that act would be guilty 
of murder, the case will be covered by S. 307, I.P.C. 
even if death is averted or does not follow As 
Digby, j, t held in ‘PROVINCIAL GOVT. CP & 
BERAR v. ABDUL RAHMAN’, AIR 1943 Nag 145: 
“All that is necessary to establish is the intention 
or knowledge with which the act is done, and if 
once that intention or knowledge is established 
the nature of the act is immaterial. The crux 
of every case (apart from cases resting on know¬ 
ledge) is thus the intention of the assailant.” 

(20) In this case there is evidence that the 
accused was threatening to kill someone from 
complainant’s party. P.W. 1 deposed as follows 
“Amba threatened to cut one of our party.” This 
was said in his hearing. The allegation, therefore, 
whs that he was out to kill some one from the 
complainant’s party. The injury caused was by 
a ‘khukri.’ The wound was caused on the right 
side and back of the neck. It was an oblique in¬ 
cised wound 8” x U” x 3.” The muscles, blood 
vessels and nerves were completely cut. The 
spinous process of the 7th cervical vertebra was 
partially cut. According to the medical opinion. 
the injury was grievous and the patient's condition 
on admission to the hospital was extremely serious. 
It was found necessary to have his dying declara¬ 
tion recorded immediately on his arrival at the 
hospital. 

(21) Quite apart from the intention of the 
accused it should follow from the weapon used, the 
vtital part of the body on which the injury was 
caused and the nature of the injury that the ac¬ 
cused had knowledge that if death was caused he 
would be guilty of murder. 

(22) The learned counsel has argued that a con¬ 
viction under S. 326, I.P.C., would be more appro¬ 
priate. He concedes that the injury was dangerous 
to life. We are not prepared to hold that in the 
circumstances of the case an offence under S. 307, 
I.P.C., was not made out. There is, therefore, no 
question of any misdirection on the point. 

(23) The last contention raised by the learned 
counsel was that the sentence was unduly severe. 
We think there is force in this contention. The 
accused has been sentenced to 10 years’ R.I. The 
sentence is excessive. A substantial reduction is 
called for. We think a sentence of 5 years’ R.I., 
would meet the needs of justice and we reduce it 
accordingly. 

(24) The appeal is allowed to the extent indi¬ 
cated above. 

(25) DEKA, J.: I agree with the result. 

V.R.B. Appeal partly allowed. 
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THADANI, C. J. AND RAM LABHAYA, J. 

Ananta Ojah, Appellant v. Hazi Osimuddin 
Sadagar. Respondent. 

Second Appeal No. 24 of 1950, D/- 27-2-1951. 

(a) Transfer of Property Art (1882), S. 106 — 
Notice to quit ‘on a particular date* — Mean¬ 
ing. 

The legal connotation of the expression 
'to quit on a particular day’ is that the 
person required to quit can remain in occu¬ 
pation till the midnight of that day if he 
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Banamali v. PbemdAYAL (Thadani C. J.) 


so desires. Where therefore a month to 
month tenancy expires on the 30th of 
September, a clear 15 days’notice to quit 
‘on the 30th September’ is a perfectly valid 
notice. (Para 4) 

Anno: T. P. Act, S. 106, N. 40. 

(b) Houses and Rents— Assam Urban Areas 
Rent Control Act (HI (3) of 1946), S. 6—Bona 
fide use — House required for owner’s son. 

The fact that the house is required not for 
the owner’s personal use but for his son 
who is going to be shortly married is a ‘bona 
fide requirement of the owner and is a 
sufficient ground for tenants’ eviction. 

(Para 5) 

J. C. Sen, for Appellant; S. K. Ghose, for Res¬ 
pondent. 

THADANI, C. J.: This is a second appeal 
from the judgment and decree of the learned 
Additional Subordinate Judge, L. A. D., dated 
28-2-1950, by which he affirmed the judgment 
and decree of the Trial Court which had de¬ 
creed the plaintiff-respondent’s suit with costs. 

(2) The respondent brought a suit for the 
eviction of the appellant from the property in 
suit after serving him with a notice to quit 
on 30-9-1947. His case was that he required 
the house for his own use. The defence to the 
suit was that a valid notice to quit had not 
been served upon the appellant, and that the 
house was not bona fide required by the res¬ 
pondent for his own use. 

(3) On the pleadings, the trial Court framed 
the following issues: 

(1) Is there cause of action for this suit for 
ejectment? 

(2) Is the defendant liable to be ejected 
under the provisions of the Urban Rent 
Control Act III of 1946? 

(3) Is permission of any Court necessary for 
bringing the suit under any existing law? 

(4) Is the plaintiff entitled to bring the suit 
on the grounds alleged in the plaint, and 
are the grounds true? 

(5) Is the plaintiff entitled to arrears of rent 
claimed? 

(6) Is the defendant entitled to any compen¬ 
sation if he is liable to be ejected from 
the house? 

(7) Is there a valid notice served on the de¬ 
fendant? 

(8) To what other reliefs the plaintiff is en¬ 
titled? 

Before us, only 2 questions were argued: 
(1) that the notice to quit was not a notice 
in accordance with law, and (2) that the res¬ 
pondent does not require the house bona 
fide for his own use. 

(4) As to notice, it is an admitted position 
lhat the tenancy was from month to month. 
The tenancy month of September expired on 
(he 30th of September 1947. It is not disputed 
that 15 days’ clear notice was given to the 
appellant to quit. It was, however, contended 
by the appellant’s advocate that by the use of 
the word ‘on’ in the notice to quit ‘on or before 
the 30th day of September 1947’, the last day of 
September, namely the 30th was excluded. We 
are unable to accept this contention. The legal 
connotation of the expression to quit ‘on a 
particular day’ is that the person required to 
quit can remain in occupation till the midnight 
of that day if he so desires. 

(5) As to the allegation of the respondent 
that the house was required bona fide for his 


own use, the concurrent finding of facts of the 
Courts below that the house was required for 
the respondent’s son who was to marry shortly, 
concludes the matter, notwithstanding the fact 
that the house was not required for the per¬ 
sonal use of the respondent. A son’s bona fide 
requirement, as in this case, is, in our opinion, 
sufficient ground within the meaning of the re¬ 
levant provision of the Assam Rent Control 
Act. 

(6) The result is that the appeal is dismissed 
with costs. 

(7) RAM LABHAYA, J.: I agree. 

D.R.R. Appeal dismissed. 
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THADANI. C. J. 

Banamali Roy, Appellant v. Premdayal 
Chaudhury and others, Respondents. 

R. A. No. 51 of 1951 and Rev. Rule No. 106 of 
1951, D/- 21-2-1952. 

(a) Assam Land and Revenue Regulation (1 
(I) of 1886), S. 110 (1) — Claim or objection by 
party — Necessity of. 

The opening lines “If. in making a parti¬ 
tion, it is necessary etc.’’ of S. 110(1) imply 
that the duties which have to be performed 
under the provisions of the section are the 
duties to. be performed by the authority 
making the partition. S. 110, does not in 
terms say that an objection or claim should 
be made by one of the parties before the 
terms of S. 110 can be attracted. (Para 2) 

(b) Assam Land and Revenue Regulation (1 
(I) of 1886), S. 110 — Order for demolishing 
house — Validity. 

An order ordering the house to be de¬ 
molished is contrary to the provisions of 

S. 110. (Para 3) 

S. K. Ghose and P. Chaudhury, for Appellant; 

G. K. Deb, for Respondents. 

JUDGMENT.: This is a revenue appeal under 
the provisions of S. 147 of the Assam Land 
and Revenue Regulation, directed against an 
order of the learned Deputy Commissioner of 
Cachar, dated 10-4-1951, by which he disallowed 
the prayer of the appellant claiming that the 
house in his possession is not liable to be de¬ 
molished. 

(2) The learned D. C., in disposing of the 
claim of the appellant, namely, that the 
house in his possession is not liable to be 
demolished, took the view that the appellant 
should have come at an earlier stage of the 
proceedings with his claim, presumably mean¬ 
ing that he should have come before the per¬ 
fect partition was made. From the order of 
the learned D.C., it appears that he was under 
the impression that S. 116-A of the Assam Land 
and Revenue Regulation was in some way or 
other involved, for, he says: 

“It appears that Bonomali is claiming now to 
be a tenant and, as such, claims protection 
under Section 116-A not being a proprietor 
or landholder. It is a fact that Bonomali has 
been made a party to this perfect partition 
case and at no stage before he filed an ob¬ 
jection.’’ 

The learned Deputy Commissioner appears to 
think that for the purpose of applying S. 110 
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of the Assam Land and Revenue Regulation, it 
is the duty of one of the co-sharers, among 
whom perfect partition is proposed to be made 
to claim the protection of S. 110 of the Regula¬ 
tion. This, in my opinion, is an erroneous 
view. S. 110 of the Regulation is in these 
terms: 

“110. (1) If, in making a partition, it is 

necessary to include in the estate assigned to 
one sharer the land occupied by a dwelling 
house or other building in the possession of 
another co-sharer, that other co-sharer shall 
be allowed to retain it with any buildings 
thereon, on condition of his paying a reason¬ 
able ground rent for it to .the sharer into 
whose portion it may fall.” 

Clearly the opening lines “if, in making a parti¬ 
es 1 ? it is necessary etc”, imply that the duties 
which have to be performed under the provi¬ 
sions of S. 110 of the Regulation are the duties 
to be performed by the authority making the 
partition. S. 110 does not in terms say that 
an objection or claim should be made by one 
of the parties before the terms of S. 110 of 
the Regulation can be attracted. 

(3) It is to be observed that the house in 
the occupation of BonomaLi has been ordered by 
the terms of the perfect partition to be deliver- 
ed to the Opposite Party and by a subsequent 
order it has been ordered to be demolished, 
under the terms of S. 110 of the Regulation the 
property in the possession of Bonomali could 
not be ordered to be demolished; all that could 
be ordered was to allow Bonomali to retain 
possession of the house in his occupation on con- 

10 !^ Pays a reasonable ground-rent to 

the Opposite Party to whose share the house 
has fallen. It seems to me that the learned 
D C., did not apply his mind at the time of 
making the perfect partition, to the terms of 
S. 110 of the Regulation. Undoubtedly the 
fact that Bonomali was in possession of the 
house in question which has been ordered to 
be demolished, was before the learned D.C., on 
the face of the proceedings. It was then his 
duty to act in accordance with S. 110 of the 
Regulation. His order, therefore, ordering the 
house to be demolished is clearly contrary to 
the provisions of S. 110 of the Regulation and 
must be set aside. 

(4) The result is that the perfect partition 
made by the learned D.C., will remain, but the 
order will be modified in these terms: That 
Bonomali shall be allowed to retain the house 
m his possession on condition of his paying a 
reasonable ground rent to the Opposite Party. 

(5) The appeal is allowed accordingly, with 
no order as to costs. 

(6) The connected Rule is made absolute. 

V.R.B. Order modified. 


limited only to matters on which there has 
been complete agreement between the two 
Courts, and the lower Court’s decree has 
been affirmed, in that case, leave should 
not be allowed for appeal to the Supreme 
Court unless the appeal involves a substan¬ 
tial question of law. The words “decree or 
final order” need not be treated as co-ex- 
tensive in scope with the word “decision” 
occurring in cl. 3; nor need the word “deci¬ 
sion” be taken to connote the decision taken 
as a whole. This view is indicated also 
by the requirement of cl. (1). The test 
of valuation has to be applied not only in 

. , .. unt or value of the sub¬ 

ject-matter of the suit in the Court of the 
first instance, but also in regard to the 
amount or value of subject-matter in appeal. 
It is necessary that the amount or value 
of the subject-matter of the appeal should 
not be below the specified limit. It will be 
a reasonable interpretation of Cl. 3 to hold 
that the affirmance of the decision of the 
Court below, which necessitates the exist¬ 
ence of a substantial question of law 
before leave can be allowed need only be with 
regard to the subject-matter of the appeal, 
and not with regard to that part of the sub¬ 
ject-matter of the litigation which has been 
placed outside the pale of controversy for 
one reason or another. Case law dis- 
cussed. (Para 14) 

Anno: C. P. C., S. 110 N. 13. 

§■ S D arua and S. C. Bardoloi, for Appellant; 

- K - K - Goswa mi, Government Advocate (Jr.), 
for Respondent. 
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RAM LABHAYA (Acg.) C. J. AND DEKA J. 

G. C. Bardoloi, Appellant v. Collector of 
Kamrup, Respondent. 

Second Appeal No. 1 of 1951, D/- 1-4-52. 

Civil Procedure Code( 1908), S. 110, Clause 3 
— Decree of affirmance. 

Where the decree of the trial Court deals 
with several matters, and the decree of the 
High Court affirms the lower Court’s decree 
in respect of other matters, then, if the 
proposed appeal to the Supreme Court is 


RAM LABHAYA (Acg) C. J.: This is a 
petition for leave to appeal to the Supreme 
Court of India from an appellate decree of 
this Court, dated 19-3-51, under Ss. 109 and 
110 of the Code of Civil Procedure read with 
Art. 133 of the Constitution of India. The ap¬ 
peal has been valued at Rs. 1,43,248/-. 

(2) The decree of this Court was passed in 
an appeql under S. 19(f) of the Defence of 
India Act, 1939. The appeal was directed 
against an award given by Mr. Bivar, District 
Judge, Assam Valley Districts, by which he 
found that a sum of Rs. 6,788/- was payable 
to the petitioner on account of compensation 
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lor 3 acres of tea land which had been re¬ 
quisitioned for the Military in October 1942, 
and for injurious affection of another 10 acres 
of tea land contiguous to the area actually re¬ 
quisitioned. The claim for compensation with 
respect to another area of 26 acres was dis¬ 
allowed. Mr. Bivar found that only 13 acres, 
out of 39 acres, had tea bushes on them we 
agreed with this finding. As regards the 10 
acres over which there were tea bushes, com¬ 
pensation was allowed to the petitioner by 
Mr Bivar. In the view of this Court, no com¬ 
pensation could have been allowed for any 
injurious affection so far as this area was con- 
cemed, as it was due to causes not directly 
connected with the act of requisition, but was 
a consequence of avoidable conduct on the 
part of the claimant. No enhancement of com¬ 
pensation was therefore, decreed, though the 
compensation allowed by Mr. Bivar had to 
remain as there was no appeal or cross-objec¬ 
tion from the Government of Assam challeng¬ 
ing this part of the award. 

The result was that the finding of Mr Bivar 
as regards compensation for injurious affection 
of the 10 acres which had tea bushes on them, 
was affirmed. So far as the claim with res¬ 
pect to the 2 areas dealt with above is con¬ 
cerned, the decree of this Court was one of 
complete affirmance. As regards the area 
measuring 3 acres, which was actually re¬ 
quisitioned, the order of Mr. Bivar was varied. 
The compensation allowed for this area was 
enhanced to the extent that the petitioner 
claimed. The only variation in the decree was 
on this point. This variation was entirely in 
favour of the petitioner. The variation also 
gave complete satisfaction as the full amount 
claimed under this head was decreed. The 
proposed appeal to the Supreme Court of India 
does not challenge this part of the decision; 
it is directed against the decision relating to 
the two other parts of the tea garden about 
which the decision of the learned District 
Judge was completely affirmed. 

(3) The question that arises for determina¬ 
tion is—whether the petitioner is entitled to a 
certificate for leave to appeal to the Supreme 
Court of India as of right without showing 
that any substantial question of law is in¬ 
volved, on the ground that the decree of the 
Court of first instance, taken as a whole, was 
varied. The petitioner has put forward this 
claim. 

( 4 ) The case ig covered by Cl. (a) of S. 109, 
Civil P. C. The petitioner wants to appeal 
from a decree passed on appeal by this Court. 
It would also be covered by Art. 133 of the Con¬ 
stitution which permits an appeal from any 
judgment, decree, or final order if other con¬ 
ditions are satisfied. Section 110, Civil P. C., 
requires that in such a case the amount or the 
value of the subject-matter of the suit in the 
Court of first instance must be ten thousand 
rupees or upwards, and the amount or value 
of the subject-matter in dispute on appeal to 
His Majesty in Council must be the same sum 
or upwards. Article 133 of the Constitution 
is exactly to the same effect on this point ex¬ 
cepting that it substitutes ‘twenty thousand’ 
in place of ‘ten thousand’ in S. 110, Civil P. C. 
So far as the valuation of the subject-matter 
is concerned, even the requirements of Art. 133 
of the Constitution are satisfied. The two 
items of claim which form a part of the sub¬ 


ject-matter of the suit and also form part of 
the subject-matter in dispute on appeal to the 
Supreme Court, exceed rupees twenty thousand 
in value. The case, therefore, fulfils the re¬ 
quirements of S. 110, Civil P. C. and Art. 133 
of the Constitution of India so far as value goes, 

(5) The next question is—whether the peti¬ 
tioner can take advantage of the variation in 
the decree which was in his favour even though 
he is not appealing against the decree to the 
extent that it is varied in his favour. 

(6) The legal position is far from clear. 
There is a great diversity of judicial opinion 
on*the point. The conflicting opinions which 
have been expressed by different High Courts 
on different occasions would defy any attempt 
at reconciliation, though it appears that the 
weight of authority even now is in favour of 
the view that if the decree of the appellate 
Court is one of affirmance as regards the sub¬ 
ject-matter of an appeal to the Supreme Court, 
it would then be a decree which affirms the deci¬ 
sion. The word ‘decision’ is not given the same 
meaning as the word ‘decree’ in the 3rd clause 
of S. 110, Civil P. C., which reads as follows; 

“ . . and where the decree or final order 
appealed from affirms the decision of the 
Court immediately below the Court passing 
such decree or final order, the appeal must 
involve some substantial question of law. * 

This view prevailed in ‘NARENDRA LAL v. 
GOPENDRA LAL’, 31 Cal W N 572, in which 
a decision of Their Lordships in ‘ANNAPUR- 
NABAI v. RUPRAO’, 51 Cal 969 (P C), was 
considered and explained. 

Rankin, C. J. held that the case in ‘51 Cal 
969 (P C)\ was not, in itself, a sufficient autho¬ 
rity to justify that Court in abandoning the 
principle which it had with other High Courts 
acted upon, that is to say, that it did not show 
that it was an erroneous view that we have 
to look to the substance and see what is the 
subject-matter of the appeal to His Majesty in 
Council. This view was not followed in ‘PUR- 
NENDU NATH v. RADHA KANTA JEW’, 54 
Cal W N 538. In that case, the decree of the 
trial Court no doubt was varied in part but 
so far as the subject-matter of the proposed 
appeal to the Federal Court was concerned 
there was no variation. The learned Chief 
Justice, in disposing of the petition, observed 
as follows: 

“Whether such a decree as exists in this case 
is a decree of affirmance, has been the sub¬ 
ject of much litigation. Undoubtedly, the 
earlier view of this Court was that it was 
a decree of affirmance, though in fact the 
actual decree had been varied. Other Courts 
have held a different view. However, the 
later practice of this Court is to treat a de¬ 
cree of this kind as a decree not of affirmance 
but a decree varying the decree of the trial 
Court.” 

Acting on this view, it was held that the peti¬ 
tioner in that case was entitled to appeal as 
of right. This view does support the peti¬ 
tioner. 

(7) In ‘VENKITARAMI CHETTIAR v. 
SAKKUTTI PILLAI’, AIR 1936 Mad 881, 
though the decree of the Court of first instance 
was varied, so far as defendant No. 3 was con¬ 
cerned, it was not varied as against defen¬ 
dant No. 2. The plaintiff petitioned for leave 
to appeal. It was held that 
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'what is to be regarded is not the decision 
as a whole but the decision as it affects the 
subject-matter in dispute.” 

AYYAR v - SUBRAMANIA 
SASTRIGAL , AIR 1946 Mad 539, a Full Bench 
decision, it was found that the decree in that 
case varied the decree of the trial Court in 
important respects as it allowed 4 more items 
of property to the plaintiff. But the correct- 
ness of the earlier decision in ‘AIR 1936 Mad 

5 ot questioned. In ‘LAKSHMANAN 
CHET TI AR v THANGAM’, AIR 1947 Mad 
^ 7 > tne view that prevailed was that 

“when the appellate decree modifies the ori¬ 
ginal decree upon a single point and that 
completely m the appellant’s favour so that 
ne has no further grievance in that matter 
the appellate decree is one of affirmance and 
tne , appellant cannot have, because of that 
modification, a right of appeal on other points 
on which the Courts have concurred without 
showing that there is a substantial question 
of law involved.” 

Tf 1% RAO v - NARASIMHA- 

RA.O, A.IR 1950 Mad 124, the appellate deci- 

S1 * 01 it. 0; V he High Court affixed the decision 
of the Court below to the effect 

that the defendants obtained no right as 
lessees and were not tenants within the 
meaning of S. 2(4) of Act XV (15) of 1946 
and that upon the expiry of the lease in 
favour of plaintiff 3, the defendants became 
trespassers and were bound to pay dama¬ 
ges to the plaintiffs.” 

In regard to the quantum of damages, the de¬ 
cree of the lower Court was modified in 3 
respects. The modifications were in favour of 
the defendants. The question was whether 
the defendants were entitled to leave to appeal 
to the Federal Court against the decree since 
the value of the subject-matter of the suit and 
appeal exceeded Rs. 10,000/- and the decree 
as a whole did not affirm in its entirety the 
decree of the lower Court. Leave was allowed. 

Mr. Barua has relied upon this case also in 
support of his contention. The case is, how¬ 
ever, distinguishable, as would appear from 
the following observations of Raghava Rao, J. 
at page 135. para 19: 

“While this is my view of the matter, on 
which it follows that the certificate of leave 
to appeal to the Federal Court asked for in 
this case should be granted, it goes without 
saying that even on the narrower view adopt¬ 
ed by this Court in ‘LAKSHMANAN v. 
THAIS.GAM’, ILR (1947) Mad 744: AIR (34) 
1947 Mad 227, which is what my learned 
brother is prepared to accept, the applicant 
is entitled _ to the certificate asked for, be¬ 
cause this is not a case of complete variance 
of the lower Court’s decree on the question 
of damages, which leaves no further grie¬ 
vance to be agitated in this regard before a 
higher tribunal.” 

The distinguishing circumstance of this case is 
that though the variation was in defendant’s 
favour, it was not complete or entire, though 
Raghava Rao, J. seemed inclined to the view 
that ‘AIR 1946 Mad 539’ had been wrongly 
understood by the Division Bench in ‘AIR 
1947 Mad 227’. 

(8) In ‘KAPURJI MAGNIRAM v. PANNAJI 
DEBICHAND’, AIR 1929 Bom 359, the plain¬ 
tiff’s claim was decreed in part by the trial 
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Court; on appeal, the High Court modified the 
decree. In both the Courts, an amount of 
Rs 18,000/- referred to as a havala item, was 
refused. The plaintiff applied for leave to 
appeal to the Privy Council as regards that 
item, on which two Courts had admittedly.con¬ 
curred. There was no question of law in¬ 
volved. It was held that under the circum¬ 
stances of the case, and on a true construction 
of S. 110, it was necessary as the decree ap¬ 
pealed from affirmed the decision of the Court 
below, on the item in question, that the appeal 
must involve some substantial question of law 
before it could be admitted. The Privy Coun¬ 
cil decision in ‘ANNAPURNABAI v. RUPRAO’, 
51 Cal 969 P C, was referred to; it was not 
interpreted as containing anything against this 
view. 

(9) There are two Full Bench decisions from 
the Lahore High Court in which the same 
view has been taken. In ‘BRAHMA NAND v. 
SANATAN DHARAM SABHA’, AIR 1944 Lab 
329, Pin Mohammad, J. observed as follows: 

“If a decree of a Court of first instance is 
affirmed by the High Court, no appeal lies to 
His Majesty in Council unless a substantial 
question of law is involved. Why should 
then a party be allowed to override this salu¬ 
tary provision of law and to take his appeal 
to His Majesty in Council on a simple ques¬ 
tion of fact on which the High Court has 
agreed with the Court below merely because 
on a matter quite unconnected with it, a 
variation has been introduced by the High 
Court against which he has no grievance 
whatever? The part varied by the High 
Court not being any longer under contro¬ 
versy, the decree sought to be appealed 
against is obviously one of affirmance, and 
is not appealable unless a substantial ques¬ 
tion of law is involved.” 

the second Full Bench judgment ‘WAHID- 
UD-DIN SHEIKH v. MAKHAN LAL\ AIR 
1944 Lah 458, the principle enunciated is that— 
if a Court partly affirms and partly reverses 
a decision of a Court immediately below, the 
person aggrieved by the affirmed portion of 
the decree has no right of appeal to His Ma¬ 
jesty in Council against that portion of the 
decree, merely because in the other portion 
of the .decree, a variation has been made en¬ 
tirely to his satisfaction and he has no appeal- 
able grievance left in respect thereof. 

(10) In ‘JAGGO BAI v. HARIHAR PRASAD’. 
AIR 1941 All 66, a Full Bench decision, the 
High Court affirmed the decision of the trial 
Court in regard to the defendant’s liability to 
refund the sum of Rs. 26,000/- as claimed by 
the plaintiff. The rate of interest was, however, 
reduced from 6 per cent to 4 per cent. The ap¬ 
pellant, however, denied his liability for in¬ 
terest and applied for leave to appeal to the 
Privy Council. It was held that the appellant 
was entitled to a certificate under S. 110, 

C. P. C. It would appear that even here the 
variation in the decree, though in favour of 
the defendant was not entire or complete; he 
still had a grievance in the matter of the ex¬ 
tent of the variation; the liability to pay inte¬ 
rest at 4 per cent came to Rs. 12,380/-. This 
case, therefore, is distinguishable on facts. 
But AIR 1939 All 322 is an authority for the 
proposition that the question on which there had 
been concurrent findings could not be raised 
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in appeal unless there was a substantial ques¬ 
tion of law involved. 

(11) In ‘BRAJASUNDAR DEB v. RAJENDRA 
NARAYAN’, AIR 1941 Pat 269, a decision of a 
Special Bench, it was held: 

“The expression ‘the decision of the Court 
immediately below the Court passing such 
decree’ as used in S. 110, means the same 
as the expression ‘decree of the Court be¬ 
low’, and the word ‘decision’ in ^ the afore¬ 
said expression means the decision of the 
trial Court taken as a whole. The true test 
for determining whether the High Court’s 
decree affirms the decision of the lower 
Court is whether the decision of the Court 
below as a whole has been affirmed by the 
High Court, and not whether the decision on 
the point or points left in dispute has been 
affirmed by the High Court. Consequently, 
where the decree of the High Court reverses 
in part the decision of the lower Court 
whilst maintaining it with regard to the re¬ 
mainder of the claim, the decree of the High 
Court cannot be said to affirm the decision 
of the Court below and, therefore, an appeal 
to His Majesty in Council is competent even 
on points of concurrence between High 
Court and the lower Court without proving 
substantial question of law.” 

In this case, the trial Court had dismissed 
the suit substantially. The plaintiff appealed. 
On appeal, the plaintiff’s claim with regard to 
the lands in one village was decreed, but with 
respect to the lands of two other vil¬ 
lages. it was dismissed, though on different 
grounds from those upon which the trial Court 
had dismissed the claim. The leading judgment 
in the case was given by Harries C. J. He 
recognised the fact that the point involved in 
that case was of considerable difficulty and 
there was a conflict of decisions even in the 
Patna High Court. The learned C. J. adhered 
to this view as the Chief Justice of the Cal¬ 
cutta High Court in ‘PURNENDU NATH v. 
RADHA KANTA JEW’, 54 Cal W N 538, and 
•KEDAR NATH v. SREE SREE ISWAR KALI- 
MATA OF KALIGHAT’, AIR 1950 Cal 341, 
which have been relied upon by Mr. Barua. 
In ‘PRANDHAN DAS v. PROMODE CHAN¬ 
DRA DEB’, AIR 1946 Pat 19, the lower Court’s 
decree was varied in the High Court with the 
consent of persons desiring to appeal to the 
Privy Council. It was held that those persons 
must show that a substantial question of law 
was involved, before they could be allowed 
to appeal from that part of the decree which 
affirmed the decision of the Court below. 

(12) In ‘GHULAM ABBAS v. GOVINDRAO’, 
AIR 1926 Nag 245, the view that prevailed was 
that where some variation in the decree is 
effected by the appellate Court and the appli¬ 
cants desire to appeal against the decision in 
so far as the Court affirms the decision of the 
lower Court, the decision of the appellate 
Court is one affirming the decision of the 
lower Court for the purposes of S. 110, C. P. C. 

(13) ‘ANNAPURNABAI v. RUPRAO’, AIR 
1925 P C 60 is regarded as the basic decision 
on this question. This decision has been con¬ 
sidered in nearly all the cases referred to above 
and has been variously interpreted. In that 
case, the defendants had appealed from the 
decree of the trial Court. The appellate de¬ 
cree increased the allowance by way of main¬ 
tenance decreed in favour of defendants from 


Rs. 800/- to Rs. 1,200/- per annum, but affirm¬ 
ed the decree of the Court below in all other 
respects. Leave to appeal to the Privy Council 
was not allowed by the Court of appeal on 
the ground that the decree was one of affir¬ 
mance and no substantial question of law was 
involved. The defendants applied for special 
leave. At the hearing of the application by 
their Lordships, it was intimated that the ap¬ 
peal would be confined to the question of main¬ 
tenance only, though it was argued that an 
appeal lay as of right. 

The order of their Lordships was in the 
following terms: 

“In the opinion of their Lordships, the con¬ 
tention of the petitioner’s counsel as to the 
effect of S. 110 of the Code is correct. They 
had, therefore, a right of appeal. Special 
leave to appeal should be granted, but should 
be limited to the question of maintenance.” 

The order is very brief, but there is material 
in it for supporting either view Qf the law. 
The result has been that the decision has proved 
a fruitful source of a conflict which continues 
to this day. As observed by Din Mohammad, 

J. in ‘KAPURJI MAGNIRAM v. PANNAJI 
DEBICHAND’, AIR 1944 Lah 329 at page 
335. “the question as to what their Lordships 
of the Privy Council really intended to lay 
down is not easy to answer”. In these circum¬ 
stances. it is safer to take the view, with great 
respect’ to their Lordships, that this decision, 
may not be regarded as a definite authority 
in favour of one view or the other even though 
the order of their Lordships limited the scope 
of appeal to the portion of the decree actually 
viewed. 

(14) I am persuaded to think that the weight 
of the authority is in favour of the view that 
where the decree of the trial Court deals with 
several matters, and the decree of the High 
Court affirms the lower Court’s decree in res¬ 
pect of some of those matters and 

varies or reverses such decree in res¬ 
pect of other matters, then, if the proposed 
appeal to the Supreme Court is limited only 
to matters on which there has been completeJj 
agreement between the two Courts, and the) 
lower Court’s decree has been affirmed,—in that| 
'•ase, leave should not be allowed for appeal 
to the Supreme Court unless the appeal in¬ 
volves a substantial question of law. I am 
also inclined to hold that the words “decree 
or final order” need not be treated as co-ex- 
tensive in scope with the word “decision”) 
occurring in clause 3; nor need the word “dcci-j 
sion” be taken to connote the decision taken [ 
as “a whole. This view is indicated also by 3 
the requirement of Cl. (1). The test of valuation} 
has to be applied not only in regard to thej 
amount or value of the subject-matter of the! 
suit in the Court of the first instance, but| 
also in regard to the amount or value of j 
the subject-matter in appeal. It is necessaryc 
that the amount or value of the subject-mat-j 
ter of the appeal should not be below the* 
specified limit. 

It will be a reasonable interpretation of[ 
Cl. 3 to hold that the affirmance of the decision? 
of the Court below, which necessitates the ( 
existence of a substantial question of law be-§ 
fore leave can be allowed, need only be with) 
regard to the subject-matter of the appeal, and 
not with regard to that part of the subject- 
matter of the litigation which has been placed 
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I outside the pale of controversy for one reason 
or another. Sub-rules (1) and (2) of R. 4, and 

5 Clvl1 p - C. were referred to in 

the Full Bench decision of the Lahore High 
Court reported in ‘WAHID-UD-DIN SHEIKH v 
MAKHANLAL’, AIR 1944 Lah 458, for show- 
mg that the Code characterised the finding on 
each issue as a decision. No violence to the 
language of cl. 3 of S. 110, Civil P. C. would 
be involved if, therefore, the word “decision” 
is not taken as the decision of the whole case, 
like the words “decree or final order” appear¬ 
ing in the same clause. In this view, the peti¬ 
tion cannot succeed unless it is shown that a 
substantial question of law is involved in the 
proposed appeal. It has not been contended 
that Art. 133 alters the law in this respect or 
that it admits of any different interpretation. 

(15) Mr. Barua has not indicated to us any 
question of law which arises in the appeal & 
which may be characterised as substantial In 
these circumstances, the petition must fail as ' we 
have come to the conclusion that the petitioner 
cannot appeal as of right. 

(16) The petition is dismissed. We make no 
order as to costs. 


(17) DEKA, J.: I agree. 


D.H. 


Petition dismissed. 
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RAM LABHAYA C. J. AND DEKA J. 

Kamini Kumar Pal, Appellant v. The State 
of Assam. 


Second Misc. 
10-4-1952. 


Appeal No. 4 of 1951, D/- 


(a) Indian Independence Pakistan Courts 
(Pending Proceedings) Act (1952) — Applicabi¬ 
lity. 

Decrees and orders falling within the 
scope of S. 4 (3) Of the Indian Independence 
(Legal Proceedings) Order, 1947 cannot now 
be given effect to by any Court in the 
Dominion of India by reason of the provi¬ 
sions contained in the Indian Independence 
Pakistan Courts (Pending Proceedings) Act, 
1952. The Act applies to pending execution 
cases if the decree had not been given effect 
to before the Act came into force. First 
Misc. Appeal 9 of 1950 (Assam), Foil. 

(Para 4) 

(b) Indian Independence (Legal Proceedings) 
Order (1947), S. 18 — Decree passed before 
appointed day — Transfer of decree to Courts in 
India for execution — Civil P. C. (1908), O. 21, 
R. 5, S. 44 A. 

There is nothing in S. 18 of the Indian In¬ 
dependence Act which justifies the view that 
•Courts which passed the decrees before the 
appointed day in that part of the territory, 
which as a result of the partition is now 
foreign territory, have retained the rights to 
transfer their decree for execution to Courts 
in this country. The Court at Habiganj 
(in Pakistan), therefore, had no jurisdiction 
to transfer a decree for execution after the 
appointed day to the Court at Silchar within 
the Dominion of India. The Court at. Habi¬ 
ganj is a Court in a foreign territory. Its 
decree though passed at a time when it was 
not a foreign Court could not be received 
for execution at Silchar, as it came from a 
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Court in a foreign territory with which there 
was no reciprocal arrangement for execu¬ 
tion of decrees. In order that the trans¬ 
feree Court should have jurisdiction to exe¬ 
cute a decree transferred to it for* execution, 
it is not only necessary that the procedure 
provided for the purpose in O. 21, R. 5, 
Civil P. C. should be complied with; the two 
Courts also have to be within the same 
dominion. AIR 1950 Cal 12, Rel. on. 

(Para 5) 

Anno: Civil P. C., O. 21 R. 5 N. 1; S. 44A N. 1. 

G. K. Deb, for Appellant; D. N. Medhi, Govt. 
Advocate (Sr.), for the State. 

REFERENCES: Courtwar/Chronological/ Paras. 

(’50) First Misc. Appeal No. 9 of 1950 (Assam) 4 
(’50) AIR 1950 Cal 12: (53 Cal WN 817) 5 

RAM LABHAYA C. J.: This is a second 
Miscellaneous Appeal from the order of the 
First Additional District Judge, U. A. D., by 
which the order of the Sadar Munsif of Silchar 
disallowing the objection raised by the judg¬ 
ment-debtor to the execution of the decree was 
reversed and the decree found to be inexe¬ 
cutable. The decree-holder has questioned the 
correctness of the appellate decision. The 
facts giving rise to this appeal are as follows: 

(2) A suit was pending in the Court of the 
Munsif at Habiganj in the district of Sylhet in 
1947. Judgment was delivered in the case on 
the 8th August 1947. The decree was signed 
by the Munsif on the 21st August 1947. ft 
was transferred to the Court of the Munsif 
at Silchar for execution after the 15th August 
1947 and the decree-holder applied for its exe¬ 
cution. The State of Assam, the judgment- 
debtor, put in objections contending that the 
decree could not be executed at Silchar, a 
Court within the Dominion of India. The 
learned Munsif fqund that as the decree was 
signed on the 21st August 1947. the suit in 
which it was passed was a pending proceeding 
within the meaning of S. 4 of the Indian Inde¬ 
pendence (Legal Proceedings) Order, 1947, and 
effect could be given to the decree under 
S. 4(3) of the said Order. 

(3) The learned Additional District Judge 
was of the view that even though the decree 
was actually signed on the 21st August 1947, 
the proceeding terminated on the 8th August 
1947 and it could not be treated as a pend¬ 
ing proceeding for the purposes of the Indian 
Independence (Legal Proceedings) Order. In 
his view the decree was of a foreign Court 
though passed before the 15th August 1947 
and it could not have been transferred for exe¬ 
cution to a Court in this Dominion. 

(4) The question on which the Courts below 
have come to different conclusions has ceased 
to be material at this stage. Decrees and 
orders falling within the scope of S. 4(3) of 
the Indian Independence (Legal Proceedings) 
Order, 1947, cannot now be given effect to oy 
any Court in this Dominion by reason of the 
provisions contained in the Indian Indepen¬ 
dence Pakistan Courts (Pending Proceedings) 
Act, 1952. Even if the decree, in this case, 
was covered by the provisions of S. 4(3) of the 
Indian Independence (Legal Proceedings) 
Order, it cannot be given effect to now. We 
have already held in ‘UNION OF INDIA, NEW 
DELHI REPRESENTING THE ASSAM RAIL¬ 
WAY ETC. v. MAHIM CHANDRA’, First Misc. 
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Appeal No. 9 of 1950, that the Act applies to 
pending execution cases if the decree had not 
been given effect to before the Act came into 
force This case is covered by that decision. 
The decree in this case not having so far having 
been given effect to has become incapable of 
execution as no Court in this Dominion has 
now got any jurisdiction to give effect to it. 

(5) The learned counsel for the appellant 
has, in the alternative, contended that the 
case was decided on the 8th August 1947 be¬ 
fore partition and if the proceeding terminated 
on that day, the decree should be still capable 
of execution in this Dominion. In support of 
this argument, he has relied on the provi¬ 
sions contained in S. 18 of the Indian Inde¬ 
pendence Act. This section deals with exist¬ 
ing laws. Clause (3) of S. 18 provides that 
“save as otherwise expressly provided in this 
Act the law of British India and of the 
several parts thereof existing immediately 
before the appointed day shall, so far as 
applicable and with the necessary adapta- 
tions, continue as the law of each of the 
new Dominions & the several parts thereof 
until other provision is made by laws of 
the Legislature of the Dominion in question 
or by any other Legislature or other authority 
having power in that behalf.” _ 

The effect of the provision was that the laws 
which applied to the whole country were made 
applicable to the two Dominions in which the 
country was divided. These laws which con¬ 
tinued to apply had the extent of their terri¬ 
torial operation reduced. 

The Civil Procedure Code applies to both 
the Pominions. But in each case its applica¬ 
tion is limited to the Dominion which was a 
part of undivided India. Order 21, Civil P. C., 
thus is applicable to all Courts within the 
Dominion of India. Similarly, it is appli¬ 
cable to all Courts within the Dominion of 
Pakistan. But its provisions could not be 
availed of by any Court of any one 

Dominion for transfer of its decrees 

to a Court in the other Dominion. 

Transfers of decrees for execution under O. 21 
are possible only within the Dominion. The 
Court at Habiganj (in Pakistan), therefore, had 
no jurisdiction to transfer this decree for execu¬ 
tion after the appointed day to the Court at 
iSilchar within the Dominion of India. The Court 
at Habiganj is a Court in a foreign territory. 
Its decree though passed at a time when it was 
not a foreign Court could not be received for 
execution at Silchar, as it came from a Court in a 
foreign territory with which there was no reci¬ 
procal arrangement for execution of decrees. The 
learned counsel urges that at the time the de¬ 
cree was passed, the Court at Habiganj w'as not 
a foreign Court. This is true. But the result 
of the partition was that the Court became a 
foreign Court after the 15th August 1947 and 
will have no jurisdiction to utilise the provi¬ 
sions of O. 21, R. 5 of the Civil P. C., for 
transferring its decrees to Courts in the Indian 
Dominion. 

I do not discover anything in S. 18 of the 
Indian Independence Act which justifies the 
view that Courts which passed the 
decrees before the appointed day in that part 
of the territory, which as a result of the parti¬ 
tion is now foreign territory, have retained 
the rights to transfer their decrees for execu¬ 
tion to Courts in this country. This right was 


given in relation to certain pending proceed¬ 
ings and that privilege has now been with¬ 
drawn even in relation to those proceedmgs. 
The decree, therefore, in this case could not 
be transferred for execution to Court in the 
Indian Dominion under the provisions con¬ 
tained in O. 21 of the Civil P. C., and there¬ 
fore the Court at Silchar will have no juris¬ 
diction to execute it. In order that the trans¬ 
feree Court should have jurisdiction to 
execute a decree transferred to it for execu¬ 
tion, it is not only necessary that the procedure 
provided for the purpose in O. 21, R. 5 should 
be complied with; the two Courts also have 
to be within the same dominion. The provi¬ 
sions contained in O. 21, R. 5 apply when the 
transferor and the transferee Courts are in the 
same Dominion & if the transfer is to be made 
to a Court in another District the decree has 
to be sent to the District Court. 

Compliance with the requirements of the 
rules is not possible when the transferor and 
the transferee Courts are in different Domi¬ 
nions. The view that I take of the matter re¬ 
ceives support from ‘DOMINION OF IDNIA 
v. HIRALAL’, AIR 1950 Cal 12, in which it 
was laid down as follows: 

“From after 15th August 1947 the Jamalpur 
Court has become, in relation to the Court 
of Small Causes, Calcutta, a foreign Court 
and the judgment on the basis of which a 
decree had been passed on 15th May 1947 
by that Court is a foreign judgment. Ac¬ 
cordingly provisions of S. 13 read with S. 44A 
will be attracted. Pakistan is not a recipro¬ 
cating territory and hence the Court of 
Small Causes cannot entertain an application 
for starting proceedings in execution of such 
decree after the 15th August 1947.^ 


(6) It may be argued that a decree passed 
by a Court now in Pakistan before the 15th 
August 1947 may not be described as a decree 
of a foreign Court as at the time of the passing 
the decree the Court was not in a foreign terri¬ 
tory. It is a possible way of looking at the 
matter but there can be no doubt that the 
Court in Pakistan became foreign Court from 
the 15th August 1947 and by reason of that 
change it will not be able to transfer its de¬ 
crees for execution to Courts within this Domi¬ 
nion. This could have been possible only if 
the Courts in both the Dominions could under 
some valid law utilise the procedure for trans¬ 
fer of decrees for execution as if they were 
Courts in one Dominion but no such legislative 
authority exists for the purpose. 

(7) This appeal, therefore, must fail and is 
dismissed. I make no order as to costs. 

'(8) DEKA, J.: I agree. 

D.H. Appeal dismissed. 
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THADANI, C. J. 

Singa Marak and others. Petitioners v. King 
Emperor. 

Civil Revision No. 337 (H) of 1948, D/- 16-11- 
1950. 

Custom (Garo Hills) — Recove^ of fines 
from relatives of accused — Criminal P. C. 
(1898), S. 386. 

The custom prevailing in Garo Hills in 
the matter of recovery of fine ordered to be 
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P aid by a convict — a custom which has 
the force of law in the Garo Hills — is that 
it can be recovered from the relatives of an 
accused person only when the relatives have 
a joint interest in the property. (Para 2) 
Anno: Criminal P. C., S. 386, N. 1 and 11. 

J. C. Sen, for Petitioners. 

ORDER.: This revision application was re¬ 
manded by me to the trial Court with a direction 
upon the learned Deputy Commissioner who 
had decided the case, to submit his finding and 
report on the following question: Whether or 
not the applicants were joint owners with the 
convict of the property which had been attach¬ 
ed and sold? The report has now been sub¬ 
mitted by the D. C., wherein he states that the 
applicants are not joint owners with the con¬ 
vict of the property which had been attached. 

(2) I had in my order of remand referred to 
the custom prevailing in the Garo Hills as to 
the recovery of fine due by a convicted person 
from the estate of his relatives, and relied upon 
the view of Commissioner Bentinck and 
Governor Sir Michael Keane. It seems to me 
that the custom prevailing in the matter of the 
recovery of fine ordered to be paid by a con¬ 
vict — a custom which has the force of law — 
in the Garo Hills is that it can be recovered 
from the relatives of an accused person only 
when the relatives have a joint interest in the 
property. In this case, it has been reported 
that the applicants have no joint interest in the 
property with the convict. 

(3) In the result, I set aside the order of the 
learned D.C., ordering the fine to be recovered 
from the applicants. The fine, if recovered, is 
to be refunded to the applicants. 

G.M.J. Revision allowed. 
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TIIADANI C. J. AND DEKA J. 

Chaulhmal Agarwalla, Plaintiff-Appellant v. 
The Union of India, Defendant-Respondent. 

First Appeal No. 9 of 1950, D/- 19-12-1951. 

Railways Act (1890), S. 72—No knowledge of 
deteriorating condition of goods — Failure to 
convey knowledge to consignee or consignor whe¬ 
ther want of such care as would make adminis¬ 
tration liable. 

Where the Railway Administration had no 
knowledge of the deteriorating condition of 
the potatoes consigned, the question of the 
failure of the Railway Administration to 
convey information of the deteriorating con¬ 
dition of the potatoes to the consignor or the 
consignee is not want of such care, as 
would make the Railway Administration 
liable, assuming that conveying of such in¬ 
formation was an obligation upon the Rail¬ 
way Administration (as to which no opinion 
was expressed). (Para 10) 

Anno: Railways Act, S. 72 N. 24. 

S. M. Lahiri and P. K. Gupta, for Appellant; 
D. N. Medhi, Govt. Advocate (Sr.), for Respon¬ 
dent. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’22) 2(5 Cal WN CLXIX 9 

THADANI C. J.: This is a first appeal from 
the judgment & decree of the Additional Subor¬ 
dinate Judge, Upper Assam Districts dated 23rd 


A. I. R. 

of December, 1949 by which he dismissed 
the plaintiff s suit with costs. 

(2) The plaintiff, Chouthmal Agarwalla, brou¬ 
ght a suit against the Governor-General of 
India in Council on 6th December, 1945 claim¬ 
ing a sum of rupees seven thousand odd as 
compensation for the value of potatoes which 
had become unfit for human consumption during 
their transportation from Shillong to Dibru- 
garh. As a result of the condition of the pota¬ 
toes the plaintiff refused to take delivery and 
after complying with legal formalities he 
brought the present suit. The defendant Rail¬ 
way denied liability on various grounds. 

(3) On the pleadings the trial Court framed 
the following issues: — 

(1) Whether the plaintiff has any cause of 
action against the defendants? 

(2) Is the suit maintainable in its present 

form? , 

(3) Has the plaintiff right to sue? 

(4) Whether legal and valid notices under 
S. 77, Indian Railways Act and under S. 80, 
Civil P. C. were served in this suit? 

(5) Whether the consignor executed risk note 
"A” exonerating the Railway from liability 
for the condition in which the consignment 
might be delivered at destination and for 
any loss arising from the same except upon 
proof of misconduct on the part of the Rail¬ 
way Administration or their servants? 

(6) Whether the consignor executed risk 
Note “B”? 

(7) Is the defendant liable to pay any com¬ 
pensation to the plaintiff? 

(8) If so, what amount the plaintiff can re¬ 
cover from the defendant? 

(9) To what relief, if any the plaintiff is en¬ 
titled to in this suit? 

(4) Mr. Lahiri for the plaintiff-appellant has 
not argued any other questions before us than 
those involved in the 5th and 6th issues. The 
facts material to the determination of the 5th 
and 6th issues are these 

The consignment in question was covered 
by risk notes “A” and “B”. The* question of 
the risk note “B” does not arise'as the goods 
were tendered for delivery to the plaintiff who, 
however, refused to take delivery of the con¬ 
signment. So far as risk note “A” is concerned, 
the consignment note at page 40 of the Paper- 
Book shows that the potatoes were in good con¬ 
dition when they were consigned. The 
short question therefore for determination is 
whether the Railway Administration is liable 
for the deterioration of the potatoes caused by 
the delay in the arrival of the consignment at 
Dibrugarh. 

(5) The liability of a Railway Administra¬ 
tion is governed by S. 72 of the Indian Rail¬ 
ways Act. S. 72 expressly states that the res¬ 
ponsibility of a Railway Administration for 
the deterioration of goods shall subject to the 
other provisions of the Indian Railways Act, 
be that of a bailee under Ss. 151, 152 and 161 
of the Indian Contract Act, 1872. The reasons 
for the delay in the delivery of the consignment 
have been stated by the learned Judge in his 
judgment. The consignment was booked on 
the 7th October, 1944; it reached Lumding on 
11th October 1944, where it was found that 
the wagon in which the potatoes were carried 
was not fit to proceed further; on its arrival 
the wagon was found damaged and had to be 
detached for repairs; World War 2 was in pro- 
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gress at the material time and there was derth 
of wagons; the American Army Staff which 
then had the control of the entire transportation 
in this part of the country took immediate steps 
to repair the wagon; the wagon 
however could not be repaired in time and the 
consignment was transferred from the damag¬ 
ed wagon to a new wagon on the 21st of Octo¬ 
ber, 1944; the consignment reached Dibrugarh 
on 24th October 1944. 

(6) Mr. Lahiri contends that there was an 
obligation upon the Railway Administration to 
inform the consignor or the consignee that the 
potatoes were deteriorating as a result of de¬ 
lay and to ask for instructions. But assuming 
there was such an obligation, as to which we 
express no opinion, the argument is based upon 
the supposition that the Railway Administra¬ 
tion knew that the potatoes were going bad. 
There is no evidence on the record to show that 
the Railway Administration at any time had 
knowledge of the fact that the potatoes were 
going bad. The potatoes were apparently pack¬ 
ed in closed sacks and were booked as seed po¬ 
tatoes, and it is common knowledge that seed 
potatoes can remain in good condition for a 
considerable length of time. If, then, the Rail¬ 
way Administration had no knowledge of the 
fact that the potatoes were going bad, the ques¬ 
tion of conveying information to the consignor or 
the consignee does not arise. 

(7) The plaintiff could succeed only on proof 
that the Railway Administration had not exer¬ 
cised the quantum of care which is prescribed 
by S. 151 of the Indian Contract Act. As there 
is no evidence that the Railway Administra¬ 
tion knew of the condition of the potatoes in 
transit, the question of exercising care in the 
sense that it was bound to convey information 
of the deteriorating condition of the potatoes 
to the consignor or the consignee, does not arise. 

(8) Mr. Lahiri has referred us to Macnama- 
ra’s ‘Law of Carriers by Land’ (Third Edition) 
at p. 47 where it is stated. 

“In cases of accident and emergency a carri¬ 
er, if possible, should obtain instructions from 
the owner of the goods carried, but if that 
is not possible, he is authorised to Act as an 
agent of necessity, and as such to do all 
that is necessary to secure the safety of the 
goods entrusted to him. In such a case he 
is entitled to charge the owner of the goods 
with the expenses properly incurred in so 
doing.” 

The concept of agent of necessity is not ap¬ 
plicable to a case where the liability of a 
Railway Administration in India is governed 
by certain express limiting provisions contained 
in S. 72 of the Indian Railways Act. Sub-section 
(3) of S. 72 of the Indian Railways Act ex¬ 
pressly says : 

“Nothing in the common law of England or 
in the Carriers Act, 1865, regarding the res¬ 
ponsibility of common carriers with respect 
to the carriage of animals or goods, shall af¬ 
fect the responsibility as in this section de¬ 
fined of a railway administration.” 

(9) Mr. Lahiri has also referred us to a 
decision reported in ‘INDIAN GENERAL 
STEAM NAVIGATIVE AND RLY. CO. LTD v. 
ABDUL REHMAN’, 26 Cal W N Clxix at 
notes portion of the report at p. Clxx. The 
facts of that case however, are quite different. 
Manifestly the question of liability in that 


case was determined on the supposition that 
the steamer company were the agents of the 
plaintiff in the matter of the carriage of goods 
before they were transhipped to the A. B. Rail¬ 
way Company. 

(10) Our .conclusion then is that as the Rail¬ 
way Administration had no knowledge of the 
deteriorating condition of the potatoes, the 
question of the failure of the Railway Adminis¬ 
tration to convey information of the deteriorat¬ 
ing condition cf the potatoes to the consignor 
or the consignee is not want of such care, as 
would make the Railway Administration liable, 
assuming that conveying of such information 
was an obligation upon the Railway adminis¬ 
tration as to which as we have said before 
we express no opinion. 

The result is that the appeal is dismissed 
with costs. 

(11) DEKA, J.: I agree. 

R.G.D. Appeal dismissed. 
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TJIADANI C. J. AND RAM LABHAYA J. 

Union of India, Appellant v. Muralidhar Agar- 
walla and others. Respondents. 

First Appeal No. 16 of 1949, D/- 19-3-51. 

(a) Civil P. C. (1908), S. 80 — Notice — Wai¬ 
ver. 

(Quaere): Whether a statutory notice 

can be waived or an issue as to a statutory 
notice abandoned by an advocate. 22 Mad 
538; 25 Mad 367 (PC); AIR 1949 Mad 747, 
Kef. (Para 7) 

Anno: C. P. C., S. 80 N. 15. 

(b) Civil P. C. (1908), S. 80 — Suit against 
Railway administration — Service of notice on 
President of Railway Board is valid in law as 
he is also ‘ex officio’ Secretary to Government 
of India in the Railway Department — Demand 
in the notice to pay claim within a month can¬ 
not invalidate notice if suit was in fact filed 
after expiry of 2 months as required by S. 80. 

(Paras 8, 10) 

Anno: Civil P. C., S. 80 N. 14. 

(c) Limitation Act (1908), Arts. 48 and 36 _ 

‘Specific movable property’ in Art. 48 — Mean¬ 
ing — Suit for compensation for conversion of 
earth belonging to plaintiff — Article 48 applies 
and not Art. 36. 

The words ‘specific movable property’ in 
Art. 48 have not the same meaning as iden¬ 
tifiable movable property. If movable pro¬ 
perty, whether it is earth or coal, is alleg¬ 
ed to have been removed from a particular 
place belonging to or in possession of a 
particular person, the earth or coal so re¬ 
moved is specific movable property, al¬ 
though it may not be identifiable. 

(Para 13) 

Article 48 applies to a suit for compensa¬ 
tion for conversion of earth belonging to 
the plaintiff. Article 36 does not apply, 
as it is a residuary article and will apply 
only when no other relevant article applies. 
AIR 1941 Oudh 172, Expl.; 11 Bom 130 
Disting.; AIR 1930 PC 113, Ref. (Para 11) 
Anno: Lim. Act, Art. 36 N. 1; Art. 48 N. 3, 6. 



against Union of India — Maintainability 
Civil P. C. (1908), S. 9 — Government of India 
Act (1935), S. 176 — Government of India Act 
(1915), S. 32. 

The Union of India is liable tcx be sued 
for all acts arising out of breaches of the 
Municipal law in the same way as a pri¬ 
vate individual. Case law discussed. 

(Para 26) 

In this view, the Union of India can be 
sued for conversion of a large quantity of 
earth dug and removed from the land be¬ 
longing to the plaintiff and laid on the rail¬ 
way track. (Para 26) 

(e) Tort — Conversion — Earth from 
plaintiff’s land removed and placed on railway 
line — Demand for return of earth not made— 
Probability of independent contractor for sup¬ 
ply of earth having been employed — Railway 
authorities are liable in conversion for value of 
earth — Sale of Goods Act (1930), S. 27 —Limi¬ 
tation Act (1908), Art. 48. 

If in a given case, there is evidence that 
the defendant has dealt with goods in a 
manner adverse to the plaintiff and incon¬ 
sistent with his right to the use and pos¬ 
session of them, such dealing with the 
goods, amounts to conversion, notwith¬ 
standing the fact that no demand for the 
return of the goods was made. AIR 1924 
Mad 438, Rel. on. (Para 28) 

Where a large quantity of earth from 
land belonging to the plaintiff was removed 
and placed on the railway track under con¬ 
struction: 

Held that the Union of India was liable 
in conversion for the value of the earth 
belonging to the plaintiff even if the latter 
had made no demand for the return of the 
earth. (Paras 29, 30) 

Assuming that the Railway had engaged 
a contractor for the supply of the earth and 
paid the price of the earth so supplied to 
the contractor, even so the Union of India 
would be liable, for, as between the inno¬ 
cent plaintiff and the innocent Union of 
India the right of the former must pre¬ 
vail in view of S. 27 of the Sale of Goods 
Act. (Para 30) 

Anno: Lim. Act, Art. 48 N. 6; Sale of Goods 
Act. S. 27 N. 3. 

(f) Tort — Conversion — Compensation — 

Once a plaintiff claims compensation for conver¬ 
sion he cannot also claim any sum of money 
for loss of income. (Para 33) 

(g) Tort — Conversion — Compensation — 

The compensation for conversion is to be de¬ 
termined with reference to the date of conver¬ 
sion. AIR 1927 Lah 408 and AIR 1943 Nag 162, 
Rel. on. (Para 32) 

B. N. Choudhuri, for Appellant; S. M. Lahiri, 
K. R. Barooah, P. K. Lahiri and S. C. Chou¬ 
dhuri. for Respondents. 

REFERENCES: Courtwar/ Chronological / Paras 
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(’29) 56 Ind App 93: (AIR 1929 PC 69) 12 
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t’43) AIR 1943 Nag 287: (ILR (1943) Nag 511) 1 

22 

(’41) AIR 1941 Oudh 172: (191 Ind Cas 885) 13 

THADANI, C. J.: This is a first appeal 
from the judgment and decree of the learned 
Subordinate Judge, Gauhati, dated 18-8^19, by 
which he decreed the plaintiff-respondents’ suit 
for a sum of Rs. 14,000/- (rupees fourteen thou¬ 
sand only) against the Appellant, the Dominion 
of India (now the Union of India). 

(2) The plaintiffs brought a suit for the re¬ 
covery of a sum of Rs. 17,701/- as compensation 
for conversion by the B. A. Railway Adminis¬ 
tration of large quantity of earth—some 1,16,675 
cubic feet, which was alleged to have been dug 
and removed from the land belonging to the 
respondents and laid on the double Railway 
line of the B. A. Railway. It was the respon¬ 
dents’ case that while they were absent from 
Gauhati, the B. A. Railway caused a large quan¬ 
tity of earth to be dug and removed from their 
land and had it placed on the permanent way, 
between January and April 1944 without the 
consent of the plaintiffs; on their return to 
Gauhati, they complained to the D. C. Kamrup, 
who directed the Requisition Officer, Gauhati, 
to satisfy himself in regard to their allegation; 
the Requisition Officer reported that 1,16,675 
cubic feet of earth from the respondents’ land 
had been dug and removed and recommended 
that a sum of Rs. 3,500-4-0 be paid to the res¬ 
pondents as compensation; the respondents, 

however, declined to accept this sum as, in 
their opinion, it was inadequate, and claimed 
compensation at the rate of Rs. 12/- per hun¬ 
dred cubic feet, amounting to Rs. 14,001/-, and 
a further sum of Rs. 3700/- as loss of income at 
the rate of Rs. 100/- a month from the 1st 
February 1944 to the 28th February 1947. 

(3) In due course on 9-12-46, the respondents 
sent 3 notices under S. 80, Civil P. C.—One 
addressed to the Governor General in Council, 
New Delhi, through the Deputy Director, Rail¬ 
way Board, another to the General Manager, 
B. A. Railway, Calcutta, and a third to the 
President, B. A. Railway Board, New Delhi, on 
the 12-3-47, the respondents brought the present 
suit. 

(4) In the W. S. verified by the Dy General 
Manager, B. A. Railway, Calcutta, he stated 
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that he did not know who had dug and re¬ 
moved the earth from the respondents’ land, 
and was not aware that the P. C. had made an 
offer of Rs. 3,500-4-0 to the respondents as com¬ 
pensation; even if he did he had no authority 
of the Railway Adminstration to make such 
an offer; in any case, the quantity of earth re¬ 
moved from the respondents’ land was in the 
neighbourhood of 60,000 cubic feet, and not 
1,16,675 cubic feet, as alleged by the respon¬ 
dents. He denied the claim of the respondents 
for the value of the earth removed and loss 
of income for a period of 37 months, and 
stated that in any case the respondents’ claim 
was exaggerated and that the proper amount 
of compensation payable to them must be as¬ 
sessed at a rate not exceeding Rs. 30/- per 
thousand cubic feet. Other defences to the suit 
apart from formal defences, taken were—that 
it was barred by limitation; that the statutory 
notice was not served on the proper person; 
that the Union of India was not liable for the 
claim. 

(5) On the pleadings, the trial Court framed 
the following issues: 

“ 1 . is the plaintiff entitled to recover compen¬ 
sation as alleged in the plaint? 

2. Is the defendant liable to pay compensa¬ 
tion for removal of earth and using the 
same for doubling Railway line as alleged 
in the plaint? 

3. Is the rate at Rs. 120 per 100 c. ft. exces¬ 
sive? 

4. Is the plaintiff’s claim at Rs. 100 per 
month for 37 months untenable in law? 

5. Is the suit barred by limitation? 

6. Is the suit bad for want of legal, valid 
and proper notice? 

7. Is the suit maintainable in its present 
form? 

8 . Is the suit bad for misjoinder and non¬ 
joinder of parties? 

9. To what relief the plaintiff is entitled? 

(6) On the question of notice, the learned 
Trial Judge has stated: 

“Their learned Advocate very rightly did not 
press this issue at the bar. I, therefore, have 
no other alternative than to answer this is¬ 
sue also in the negative.” 

Mr. B. N. Choudhuri for the Union of India 
contended that assuming the appellant’s advo¬ 
cate did not press the issue as to notice, his 
conduct would at the most amount to a waiver 
or abandonment of an issue, neither of which 
constitutes an effective answer to a statutory 
provision as to notice. He further contended 
that as by their notice the respondents demand¬ 
ed payment of the amount within a month, the 
notice was not in accordance with law. 

(7) We think, on the facts of this case, it is 
unnecessary to express our view as to whether 
a statutory notice can be waived or an issue 
as to a statutory notice abandoned by an advo¬ 
cate. The Madras High Court in the cases re¬ 
ported in ‘VENKATA NARASIMHA v. BHA- 
SHYAKARLU NAIDU’, 22 Mad 538; ‘VENKATA 
NARASIMHA NAIDU v. B ASHYAKARL U 
NAIDU’, 25 Mad 367 (P C) and ‘VENKATA- 
SWAMI v. MAHALAKSHMI’, AIR 1949 Mad 
747, has undoubtedly answered the question in 
the affirmative. 

(8) We propose to decide the issue as to no¬ 
tice on the short ground that as a notice under 


S. 80, Civil P. C., in the case before us was 
served on the President of the Railway Board, 
a receipt of which has been acknowledged, the 
notice was valid in law as the President of 
the Railway Board is also the Secretary to the 
Government of India in the Railway Depart¬ 
ment. 

(9) Mr. Lahiri for the respondents has drawn 
cur attention to an extract from a report of 
the Railway Board on Indian Railways for 1925- 
26, Vol. I, pages 86-87. Paragraph 3 of the ex¬ 
tract reads as follows: 

“The Railway Board as now constituted, con¬ 
sists of the Chief Commissioner as President, 
the Financial Commissioner and two mem¬ 
bers, the Chief Commissioner being the 
Secretary to the Government of India in the 
Railway Department.” 

Mr. Lahiri has also drawn our attention to the 
Hindustan Year Book, 1947, at page 79 of 
which appears the following passage: 

“On 1st April 1924, in accordance with the 
recommendation of.The Chief Com¬ 

missioner is the Secretary to the Government 
in the Railway Department.” 

(10) We gave an opportunity to Mr. Chou- 
dhury to contradict the statement that the Pre¬ 
sident of the Railway Board was Secretary to 
the Government of India in the Railway Depart¬ 
ment, by making an official reference in this 
behalf to the proper authority. Nothwithstand- 
ing the opportunity given to Mr. Choudhuri, he 
has not been able to contradict the report to 
which we have referred. We have reason,, 
therefore, to think that at the trial the appel-l 
lant’s advocate knew that the President of the] 
Railway Board was also the Secretary to the I 
Government of India in the Railway Depart- 1 
ment, and that his statement to the Court 
that he did not press the issue to a decision 
was based on this knowledge. In our view, 
the service of the notice upon the President 
of the Railway Board who is ex-officio Secre¬ 
tary to the Government of India in the Railway 
Department, was good service in accordance 
with S. 80, Civil P. C. As to Mr. Choudhuri’s 
contention that the notice was bad because the 
respondents called upon the appellant to pay. 
the claim within a month, it is sufficient to say 
that such a demand cannot invalidate the no¬ 
tice if the suit was, in fact, filed after the ex¬ 
piry of 2 months, as required by S. 80 of the 
Code of Civil Procedure. The present suit 
was admittedly filed after the expiry of the 
period of notice as required by S. 80, Civil P. C. 

(11) The next question argued before us bv 
Mr. Choudhuri was the question of limitation. 
He contended that the appropriate Article of 
the Indian Limitation Act governing the facts 
of this case was Art. 36. and not Art. 48. It 
was not disputed by Mr. Choudhuri that if 
Art. 48. and not Art. 36. applied to the facts cf 
the present case, the suit was within time, pro¬ 
vided the notice under S. 80, Civil P. C.’ was 
held to be a good notice. The question, there¬ 
fore, for our consideration is— which of the 
two Articles is applicable to the claim in suit. 
We have come to the conclusion that Art. 18, 
and not Art. 36, applies. Art. 36, being a re¬ 
siduary article, will apply only if none of' 
the other relevant articles is shown to be ap¬ 
plicable. Article 48 is in these terms: 
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“Description of 
suit. 


Period of Time from which 
limitation. period begins to run. 


For specific movable 
property lost, or ac¬ 
quired by theft, or dis¬ 
honest mis-appropria- 
tion or conversion, or 
for compensation for 
wrongfully talcing or 
detaining the same. 


Three When the person 

years'. having the right to 
the possession of 
the property first 
learns in whose 
possession it is.” 


(12^ Mr. Choudhuri contended that earth is 
not specific movable property, and attempted 
to distinguish the case of ‘ADJAI COAL CO. 
LTD. v. PANNA LAL\ 34 Cal W N 483 (P C), 
in which Lord Thankerton, delivering the 
judgment of the Judicial Committee, had ob¬ 
served : 

“On the question of limitation their Lord- 
ships are of opinion that the point is govern¬ 
ed by the decision of this Board in ‘L PI 
EVANS PUG v. ASHUTOSH SEN; 56 *Ind 
App 93 (P C). a coal encroachment case, in 
which it was held that Art. 48 of Sch. I of 
the Indian Limitation Act, 1908, applies to 
all conversions, whether dishonest or not”, 
by saying that whereas coal may be regarded 
as specific movable property, earth cannot*be 
so regarded. 

(13) In our view, the words ‘specific movable 
property’ have not the same meaning as iden¬ 
tifiable movable property. If movable pro¬ 
perty, whether it is earth or coal, is alleged to 
have been removed from a particular place 
belonging to or in possession of a particular 
person, the earth or coal so removed is specific 
movable property, although it may not be iden¬ 
tifiable. It is true that in a case reported in 
'•IIIRDAY NARAIN v. BABU HAM’, AIR 1941 
Oudh 172.—a case in which the subject-matter 
of the removal was earth—the learned Judges 
of the Oudh Chief Court applied Art. 36 cf 
the Limitation Act. But it is plain from a. 
perusal of the judgment in that case that the 
learned Judges were not dealing with a case 
of conversion of specific movable property. 
Moreover, nowhere have the learned Judges of 
the Oudh Chief Court said that Art. 48 did not 

S upply to the facts before them. As we have 
said Art. 36, being a residuary article, can be 
applied, only when it is shown that no other 
relevant arlicle applies. The Oudh case would 
have been of assistance to Mr. Choudhuri if the 
learned Judges had stated that to a case uf 
conversion of specific movable property. Art. 
48 of the Indian Limitation Act did not apply. 


(14) Mr. Choudhuri next referred us to a 
case reported in ‘VISHNU KESHAV v. RAM- 
CHANDRA BI1 ASKAR’, 11 Bom 130, a case 
which, in our opinion, has no application to the 
facts before us in that the learned Judges were 
not dealing with a case of conversion of specific 
movable property. In this view, the plea of 
limitation fails. 

(15) The next question argued was the ques¬ 
tion of the liaoility of the Union of India to be 
sued on the facts of this case. This question 
must be answered with reference to Art. 300 
of the Constitution of India read with S. 176 
of the Government of India Act, 1935, S. 32 of 
the Government of India Act, 1915, and S. 65 
of the Act of 1858. 

(16) In the case before us, the Union of India 
is sued for conversion of a large quantity of 


earth dug and removed from the land belong¬ 
ing to the respondents. The plaintiffs were not 
in a position to prove that the earth so dug 
and removed was dug and removed by an agent 
or agents, including an independent contrac¬ 
tor or servant or servants of the Union of India. 
But they have established the fact that the 
earth so dug and removed was laid on the 
double Railway track of the B. A. Railway. It 
is, therefore, reasonable to suppose that the 
earth so removed was used for the purposes 
of the Union of India in the Railway Depart¬ 
ment. It is admitted in the W. S. 

“that an allegation was made (by whom, it is 
not stated) that some contractors, supposed to 
have been engaged by the Railway Adminis¬ 
tration. had dug and removed the earth from 
the plaintiffs’ land.” 

Whether the Railway Administration engaged 
an independent contractor for the execution 
of the undertaking or had the work done by its 
servants, was a fact within its knowledge. No 
attempt was ma^e by the Railway Administra¬ 
tion to prove on what terms and in what cir¬ 
cumstances it had this work done. This as¬ 
pect of the case, however, ceases to have any 
significance in view of the proved fact that the 
earth dug and removed from the plaintiffs’ land 
was laid on the Railway track. The simple 
question then for our consideration is—whether 
on these facts, the Union of India was liable 
to be sued. 

(17) Mr. Choudhuri contended that the Union 
of India being a sovereign power, was not liable 
to be sued for tortuous acts committed by its 
agents or servants. The proposition so broadly • 
stated is, we think, quite erroneous. The liabi¬ 
lity of the Dominion of India to be sued, whe¬ 
ther arising out of contract or tort — is to be 
decided with reference to the terms of S. 65 of 
Act of 1858 and the decided cases upon the 
subject. 

(18) In ‘SECRETARY OF STATE v. KAMA- 
CHEE BOYE\ 7 Moo Ind App 476, their Lord- 
ships of the Privy Council negatived the liabi¬ 
lity of the Secretary of State for India in 
Council on the following grounds: 

“(1) That the Raja of Tanjore was an inde¬ 
pendent sovereign in India; (2) that the seiz¬ 
ing of the Slate of Tanjore was an act of 
State, i.e., it was not an act affecting to jus¬ 
tify itself on grounds of Municipal law and 
was directed against an independent sove¬ 
reign State; (3) that the transactions between 
independent States are governed by other 
laws than those which Municipal Courts 
administer. Such Courts have neither the 
means of deciding what is right, nor the 
power of enforcing any decision which they 
may take.” 

(19) In ‘SECRETARY OF STATE v. FORS¬ 
TER’, 12 Beng L R 120 (P C), the liability of 
the Secretary of State was affirmed and the 
‘TANJORE CASE’, (7 Moo P C 476) distin¬ 
guished. It was observed: 

“The act of Government in this case was not 
the seizure by arbitrary power of territories 
which up to that time had belonged to 
another sovereign State; it was the resump¬ 
tion of lands previously held from tne 
Government under a particular tenure, upon 
the alleged determination of that tenure. Tne 
possession was taken under colour of a leg 
title; that title being the undoubted right oi 
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the sovereign power to resume and retain or assess to the 
publio revenue all lands within its territories upon the 
determination of the tenure under whioh they may have 
been exceptionally held rent free. If by meins of the 
continuance of the tenure or for other cause, a right be 
claimed in derogation of this title of the Government, 
that claim, like any other arising between the Govern¬ 
ment and its subjects would prima facie be cognizable 
by the Municipal Courts of India.” 

[ 20 ] In ‘ Jehangir v. Secretary of State, 6 Bom. 
L. R. 131, the liability of the Secretary of State 
to be sued was affirmed. Batty, J., observed: 

“An act of State in resptct of which the juriEdicticn 
of the Courts is barred, must be an act which does not 
purport to be done under colour of legal title at all, and 
which must rest for its jurisdiction on considerations of 
external politics and interstatal duties and rights .... 
In dealing with it3 own subjects, therefore, a Government 
must defend its action as justified by positive law, and 
cannot rely on a plea of political expediency which would 
only justify action in relation to foreign matters to which 
the law of the land does not extend.” 

In another part of the judgment, Batty, J., made 

it clear that there can be no such thing as an aot 

of State between the Sovereign and his subjects. 

[21] In Peninsular and Oriental Steam 
Navigation Co. v. Secy, of State, 5 Bom. H. c. R. 
App. l the earliest case on the subject, Sir Barnes 
Peacock C. J., in the course of the judgment en¬ 
unciated the following principle: 

“In determining the question whether the East India 
Company would, under the circumstances, have been 
liable to an action, the general principles applicable to 
Sovereigns and States, and the reasoning deduced from 
the maxim of the English law that the King can do no 
wrong, would have no force. We concur entirely in the 
opinion expressed by Grey, C. J , in the case of ‘ Dank of 
Bengal v. United Company ’, (Bignell Rep p. 12J which 
was cited in the argument, that the fact of the Company 
having been invested with powers, usually called sovereign 
powers, did not constitute them sovereigns.” 

[ 22 ] It is true that there are certain passages in 
the judgment of Sir Barnes Peacock, C. J., which 
gave rise to some misapprehension in the matter 
of the liability of the Secretary of State for India. 
For instance, in ‘ Nabin Chandra Dey v. Secre¬ 
tary of State for India' , 1 Cul. 11 the Calcutta 
High Court, in negativing the liability of the 
Secretary of State for India in Council, quoted, 
with approval, certain observations of Sir Barnes 
Peacock, C. J., in the 'P and 0 Company' Case 
(5 Bom. H c R App. 1 ). The view taken in ‘ Nabin 
Chandra v. Secretary of State, (1 Cal. li) has ap¬ 
parently prevailed in some cases reported in 
Secretary of State v. Sukhdeo, 21 ALL. 341, 
Jehangir M. Cursetji v. Secy, of State, 27 Bom. 
189, Secretary of Stale v. Cockeraft, 39 Mad. 351, 
Municipal Corporation Bombay v. Secy, of State, 
58 Bom. 669, Mahomed Abdul Qaiyam v. Secy, 
of State, A. I. R. 1938 ALL. 158, Secy, of State 
v. Nagorao Limbaji, A. I. R 1943 Nag. 287 and 
Uday Chand v. Province of Bengal, 51 Cal. W. N. 
537. 

[23] In Secretary of State v. Bari Bhan ji,r, Mad. 
273, however the judgment of the ‘P and O Com¬ 
pany' case, (5 Bom. H. C. R. App. l) was interpreted 
differently. The learned Judges of the Madras High 
Court held that if the claims did not ariso out of 
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an act of State, they could be entertained by the 
civil Court. Sir Charles Turner, C. J., observed : 

“Where an act complained of is professedly done under 
the sanction of Municipal law, and in the exercise of 
powers, conferred by that law, the fact that it is done by 
the sovereign power and is not an act which could possib¬ 
ly be done by a private individual, does not oust the 
jurisdiction of civil Courts.” 

[24] In a recent case, P. V. Bao v. Khushaldas 
S. Advani, a. I. R. 1949 Bom. 277, Chagla, C. J., 
summarised the law on the subject in these terms: 

“An act of state is different fundamentally from an act 
of sovereign authority. An act of State operates extra- 
territorially. Its legal title is not any Municipal law bat 
the overriding sovereignty of the State. It does not deal 
with the subject of the State but deals with aliens or 
foreigners who cannot seek the protection of the Muni¬ 
cipal law. It is difficult to conceive of an act of State'as 
between a Sovereign and his subjects. If Government 
justifies its act under colour of title and that title arises 
from a Municipal law, that act can never be an act of 
State. Its legality and validity must be tested by the 
Municipal Courts.” 

[25] In Venkata Bao v. Secretary of State , 64 
ind. App. 55 (P. c.) fcheir Lordships of the Privy 
Council observed that S. 32, Government of India 
Act, 1915, merely dealt with parties and procedure, 

against the Government, 
that right could not be taken away simply because 
an identical right of action did not exist against 
tho East India Company. Apparently, relying 
upon this decision, Chagla, C. J., in P. V. Bao v. 

Khusaldas S. Advani, A.I.R. 1949 Bom. 277 stated: 

“Therefore it would not be too much to assume that if 
the Peninsular Case (5 Bom H. C. R. App. 1) laid down 
that the right of the subject to sue Government waa 
limited to any consideration as to whether East India 
Company could or could not have been sued ns a trading 
corporation, that was not the correct statement of 
the law.” 


and that if an action lay 


[26] Mukherjea J. on appeal by the State of 
Bombay in Khusaldas case, A. I. R. 1949 Bom. 277 
had occasion to deal with S. 32, Government 
of India Act, 1915, read with the correspon¬ 
ding provisions in tho Act of 1858. Ho referred 
to the decision of the Madras High Court in 
Secretary of State v. llari Bhavji , 5 Mad. 

273, with approval. Two learned Judges of 
the Supremo Court of India apparently took the 
view that action can be brought against a State 
Government under the provisions of Art. 226 of 
the Constitution of India on the analogy of the 
liability of the Union of India to bo sued for all 
act3 like any privato individual except for acts of 
State properly so called. Our conclusion then is 
that the Union of India is liablo to be sued for all 
acts arising out of breaches of the Municipal law 
in the same way as a privato individual. 

[27] We will now proceed to considor the ques¬ 
tion of the liability of the appellant on the merits 
of the case. It is true that plaintiff 3 has stated in 
his evidence that he did not know who the con¬ 
tractor working for the B. A. Railway was; nor 
did he know for whom the workmen who were 
digging and removing the earth, were ’ working. 
But on ono point his ovidence is quite definite, 
and that is that tho earth removod from his land 
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was placed on the permanent way proposed to be 
constructed for the double Railway line of the 
B. A. Railway. This evidence of plaintiff 3 is 
corroborated by the evidence of Suruj Prosad 
Malik, Madhab Ram Das and Someswar Chou- 
dhury. No attempt was made by the B. A. Railway 
even remotely to suggest that the earth laid on 
the double line was acquired from a different 
source and in different circumstances to those 
alleged by the respondents. If the B. A. Railway 
had acquired the earth for the purposes of the 
Railway lino from some other person, it should 
have examined that other person to rebut the 
evidence led by the respondents. On the respon¬ 
dents’ evidence, therefore, we are satisfied that a 
large quantity of earth was removed from the 
respondents’ land and laid on the permanent way 
of the B. A. Railway. 

[28] Mr. Lahiri has rightly contended that once 
it is established that the earth removed from the 
respondents’ land was laid on the permanent way 
of the B. A. Railway, an inference can properly 
be drawn from the circumstances of the case that 
the B. A. Railway intended to hold the earth so 
placed on its permanent track, adversely to the 
true owners (in this case the respondents) and 
that such an intention would render the appellant 
liable for conversion. Mr. Choudhuri for the 
appellant, on the other hand, contended that in 
the absence of a demand by the owner and refusal 
by the persons sought to be made liable for con¬ 
version, there can bo no conversion. We are unable 
to accept this contention. In our view, refusal 
upon demand is only one instance of conversion, 
as stated by Schwabe, C. J., in Sinnam Chetty 
v. G. S. Alagiri Aiyar, A. I. R. 1924 Mad. 438. If 
in a given case, there is evidence that the defen¬ 
dant has dealt with goods in a manner adverse to 
the plaintiff and inconsistent with bis right to 
the use and possession of them, such dealing with 
the goods, in our opinion, amounts to conversion, 
notwithstanding the fact that no demand for the 
return of the goods was made. 

[29] In this case, the appellant has made it 
quite clear by taking exception to the action of 
the Deputy Commissioner in offering a sum of 
money by way of compensation, as Btated in 
para 5 of the Written Statement that, the appel¬ 
lant was holding the earth adversely to the res¬ 
pondents. In para G of the W. S., it is further 
stated that there is nothing to show that the 
quantity of earth alleged to have been removed 
was used for the Railway line. These two state¬ 
ments, in our opinion, indicate with reasonable 
certainty the intention of tho appellant to retain 
the earth adversely to the respondents. At one 
stage of the case it was contended by Mr. Chou- 
Shuri that the B. A. Railway in all probability 
employed an independent contractor for the 
supply of the earth, and that it is reasonable to 
suppose, therefore, that the contractor received 
tho price of the earth supplied to the B. A. Rail¬ 


way. Assuming that it is so, it would tend to 
prove beyond all reasonable doubt that the B. 
Railway intended to retain the earth adversely to 
the respondents, for, it would be unlikely ta 
return the earth for which it had paid the prioe. 
We are satisfied from the circumstances of this 
case that the B. A. Railway had no intention of 
returning the earth to the respondents even if the 
respondents had made a demand for it. 

[30] Assuming that the B. A. Railway had 
engaged a contractor for the supply of the earth 
and paid the price of the earth so supplied to the 
contractor for which there is no evidence even sol 
the appellant would be liable, for, as between the 
innocent respondents and the innocent appellant, 
the rights of the former must prevail in view 
S. 27, Sale of Goods Act. It is not the case of 
appellant that the proviso to S. 27 applies. Tho 
appellant’s case is equally unsustainable if the 
earth belonging to the respondents was laid on 
the permanent way by its servants, for the plain 
reason that the conversion was the act of the 
appellant in the facts of this case. Our conclusion 
then is that the appellant is liable, in conversion 
for tho value of the earth belonging to the res¬ 
pondents. 

[31] As to the quantity of earth removed, wo 
think the learned Trial Judge has correctly bold 
that it was 1,16,675 c. ft. According to the evideueo 
of Nandinath Talukdar, he was deputed by a Sab- 
Deputy Collector to measure the volume of earth 
removed from the respondents’ land. He found 
that 1,16,675 c. ft. of earth had been removed. Ik 
is true that this witness did not measure tho 
quantity of earth laid on the Railway track. Bufc 
another witness, Suruj Prosad Malik, has stated 
in his evidence that be saw workmen digging and 
removing earth from the respondents^ land and 
laying it on the permanent way of the B. A. Rail¬ 
way. It is, therefore, reasonable to suppose fchak 
1,16,675 c. ft. of earth removed from the respon¬ 
dents’ land was laid on the Railway track, in tho 
absence of any evidence led by the B. A. Railway 
as to the quantity of earth used by it, for tho 
permanent way. 

[3la] In the matter of the assessment of the 
value of the earth belonging to the respondent® 
and used by the B. A. Railway, we think the 
amount awarded by the Trial Court must ho re¬ 
duced. Apparently the Trial Court assessed the 
value of the earth not on the basis of its market; 
value prevailing in April 1944, but on the basis of 
the value prevailing at some later date. Mr. 
Choudhuri for the appellant has relied upon ® 
statement in the evidence of Nandinath Talukdar* 
a Mandal in the Requisition Department, in which 
he had stated that the Municipal rate in 1944 
Rs. 30 per thousand cubic feet. In re-examination, 
however, he corrected himself by saying that fcha 
rate of bs. 30 per 1,000 c. ft. was for filling ®P 
lands with earth from the same plot from whin!* 
the earth was removed. 
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[32] The evidence of Madhab Ram Das, Head 
Clerk of the Municipal Board, appears to be more 
satisfactory on the question of the assessment of 
compensation. According to this witness, the 
market value in 1944-45 was Rs. 100 per 1,000 c. ft. 
No evidence was led by the B. A. Railway to 
rebut this evidence. On the basis of Rs. 100 for 
every 1000 c. ft. of earth, compensation for 1,16,675 
c. ft. amounts to Rs. 11,667-8-0, and not Rs. 14000, 
as awarded by the learned Trial Judge. It is un.- 
necessary to refer in detail to the 2 cases reported 
in Motilal Babulal v. Lakhmichancl, A. I. R. 1943 
Nag. 162 and Alliance Bank Simla Ltd. v. 
Ghamandi Lai , A. i. r. 1927 Lah. 408 which lay 
down the principle that the compensation for con- 
version is to be determined with reference to the 
date of conversion. 

[33] The respondents have filed a cross objection 
against the refusal of the learned Trial Judge to 
award the sum of Rs. 3700 claimed by the res¬ 
pondents for loss of income. The learned Trial 
Judge has rightly observed that once a plaintiff 
claims compensation for conversion he cannot also 
|claim any sum of money for loss of income. Mr. 
Lahiri has not cited any authority to us in sup¬ 
port of his contention that a claim for loss of 
income resulting from conversion can be success¬ 
fully made in addition to a claim for compensation 
for conversion. 

[34] The result is that the judgment and decree 
of the Trial Court is modified as indicated in our 
judgment. There will thus be a decree for the res¬ 
pondents for Rs. 11,667-8-0 and costs thereon. 
Before us, Mr. Lahiri for the respondents did not 
argue the question of interest upon the decretal 
amount from the date of the institution of the suit 
till realisation. The Trial Court has not awarded 
any interest. The result is that, with the modifi. 
cation as indicated above, the appeal is disposed of 
with costs to the respondents on the amount decreed 
by us in both the Courts. The cross objections are 
dismissed with costs. The decretal amount is 
ordered to be satisfied in 2 months. 

[35] Ram Labhaya J. — I agree with my Lord 
the Chief Justice in the conclusion he has reached. 

V.B.B. Decree modified. 
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Ramdhari Singh — Appellant v. The State of 
Assam. 

Second Appeal No. 38 of 1951, D/- 3-4-1952. 

Northern India Ferries Act (1878), S. 34 —. Suit 
claiming additional remuneration for plying addi¬ 
tional marboat — S. 34 does not apply and jurisdic¬ 
tion of civil Court to entertain suit is not barred — 
(Civil P. C. (1908), S. 9) _ (Indian Tolls (Army and 
Air Force) Act (1901), S. 6.) 1 y 

Where a lessee of a ferry brings a suit claiming addi- 
tional remuneration for employment of labour for plying 
an additional marboat under the directions of theS. D. O. 
tor meeting the needs arising out of war situation, S. 34 * 


SaB no application and doe3 not exclude the jurisdiction 
of the civil Court3 to hear and dispose of the suit. 

[Para 4] 

Section 6. Indian Tolls (Army and Air Force) Aot, also 
has no application to the case. [Para 4] 

Section 6 does not provide for the exclusion of the 
jurisdiction of the civil Court. [Para 4] 

Anno. Civil P. O., S. 9, N. 50. 

N. M. Dam — for Appellant ; R. K. Qosivami — for 
the State. 

Judgment. — This is an appeal from the judg¬ 
ment and decree of the Additional District Judge, 
U. A. D., by which an order of the Subordinate 
Judge, Caehar, granting the plaintiff a decree for 
Rs. 1305 with proportionate costs, was reversed 
and plaintiff '8 suit dismissed. 

[ 2 ] The plaintiff’s case, shortly stated, was that 
he was a lessee of what is known as the Katakhal 
Ferry. According to him, it was a public ferry 
under the control of the P. w. D. and it was 
leased to him under the terms of a deed of lease 
(Ex. 1 ). According to the terms of the lease, the 
plaintiff was to ply one big marboat for crossing 
vehicular traffic and one small boat for crossing 
passengers. The agreement was for a period com¬ 
mencing from 1-3-1943 and ending on 31-3-1944. It 
was War period, and there wasunexpected increase 
in Military traffic; in consequence, the use of 
another big marboat on that ferry was found 
necessary in order to avoid delays. The S. D. O. 
and the Overseer, P. w. D., supplied the plaintiff 
with another big marboat, and under their direc¬ 
tions the plaintiff-appellant engaged certain addi¬ 
tional boatmen for plying the additional marboat 
on the assurance given both by the S. D. O. and 
the Overseer that the additional expenditure in¬ 
curred by him in plying the 2 nd marboat would 
be paid to him on hie submitting bills. 

[ 3 ] One of the defences raised was that the 
civil Court had no jurisdiction to hear the suit. 
The learned Sub-Judge found that the jurisdiction 
of the civil Court was not excluded, and that the 
plaintiff was entitled, on the merits of the case, to 
a decree for a sum of Bs. 1305. The learned Addi¬ 
tional District Judge, on appeal, found that the 
jurisdiction of the oivil Court was excluded by 
S. 34 , Northorn India Ferries Act (xvil [ 17 ] of 
1878). In view of his finding on this point, he did 

not determine the other issues that arose in the 
case. 

[ 4 ] On behalf of the plaintiff-appellant, it is 
urged that S. 34, Northern Tndia Ferries Act, 
does not at all oust the jurisdiction of the civil 
Court in this case. This contention, in my opinion, 
is well founded. Section 34 , Northern India Ferries 
Act, provides that : 

"No suit to ascertain the amount of any compensation 
payable, or abatement of rent allowable, under this Act 
shall be cognisable by any civil Court.” ’ 

The suit is admittedly not for any abatement of 
rent; it is also not for ascertaining any compensa¬ 
tion payable under tho Act. Compensation under 
the Act can be claimed only under S. 5 of the Act 
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“for any loss sustained by any person in conse¬ 
quence of a private ferry being taken possession 
of under S. 4 . . under S. 10, when any lease is 
cancelled under that section, under S. 11, when 
there is a surrender of a lease, and under S. 33 for 
possession and use of boats or their equipment or 
any materials or appliances suitable for setting up 
a ferry. It is conceded by the learned Government 
Advocate that the claim put forward by the plain¬ 
tiff in this case is not covered by any of the 
sections under which compensation may be claim¬ 
ed under the Act. It is only suits for compensa¬ 
tion under the Act of which cognizance cannot be 
taken by the civil Courts by virtue of the provi¬ 
sions contained in S. 34. The jurisdiction of civil 
Courts is not excluded in suits not answering tho 
description given in S. 34. In this case, what the 
appellant claimed was additional remuneration for 
employment of labour which he had to engage 
under the directions of the S. D. O. for plying 
an additional marboat for meeting needs arising 
out of the war situation. Section 34 of the Act has 
no application to this case and does not exclude 
the jurisdiction of the civil Courts to hear and 
dispose of the suit out of which this appeal arises. 

The learned Government Advocate has referred 
me also to the provisions of S. 6, Indian Tolls 
(Army and Air Force) Act, (l90l), as amended. 
Section G (l) of the Act provides that if any owner 
or lessee of any Company, Railway Administration 
or Local Authority claims c ^mpensation for any 
loss alleged to have been incurred owing to tho 
operation of this Act, the claim shall be submitted 
to the Central Government. It does not provide 
for tho exclusion of the jurisdiction of the civil 
Court. The learned Advocate also cannot show 
that tho plaintiff in this case is claiming compen¬ 
sation for loss alleged to have been incurred owing 
to the operation of this Act The exemption of 
persons and property falling under S. 3 of tho Act 
from liability to pay toll was part of the agree¬ 
ment in favour of the plaintiff. No loss occurred 
to the plaintiff by reason of tho operation of the 
Act. It was tho plying of the additional marboat 
under tho directions of the S. D. O. and the 
overseer with an assurance for compensation, that 
forms tho basis of tho action. Section 6, Indian 
Tolls Act, also has no application to the facts of 
this case. The order of the learned Additional 
Judge is, not sustainable, in the view which is 
based on the assumption tho case set up by the 
appellant in his plaint, is true or correct. 

[5] Tho appeal is allowed. Tho appellate order 
is reversed. Tho records shall be sent back to the 
lower appellate Court for disposal of the appeal 
on the merits. Tho costs in this Court shall be 
costs in the case. 

V.B.D. Appeal allowed. 
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Nowab Ali—Appellant v. The State. 

Criminal Appeal No. 71 (j) of 1951, D/- 1-4-1952. 

(a) Criminal P. C. (1898), S. 297 — Misdirection — 
Murder trial — Failure to direct regarding accused's 
right of private defence of person under S. 100, Penal 
Code—Effect. 

In a murder case where the accused had the right of 
-private defence of property as well as of person the Judge 
merely directed the jury regarding the acoused's right 
to defend his property by causing the wrong-doer any 
hurt other tban death but failed to direct the jury 
regarding the accused’s right to defend his person even 
to the extent of causing death as provided in B. 100, 
Penal Code and the accused was convicted under B. 804, 
Part II, Penal Code. 

Held, that this was a serious misdirection causing pre¬ 
judice to the accused. ' [Para 3] 

Anno. Cr. P. C., S. 297 N. 9, 10, 11, 12. 

(b) Criminal P. C. (1898), S. 297 — Misdirection- 

Trial of several accused for murder—Accused N con¬ 
victed under S. 304, Penal Code and others acquitted 
—Several injuries found on person of deceased any of 
which might cau^e death — Failure of Judge to warn 
jury that there was scope to hold that death might 
be due to some other injury apart from the one 
accused N was alleged to have inflicted amounts to 
a misdirection vitiating the verdict. [Para 4] 

Anno. Cr. P. 0., S. 297 N. 11. 

R. K. Gosivami, Jr. Govt. Advocate—for the State. 

% 

Deka J. —This is an appeal from jail by accu¬ 
sed Nowab Ali who was convicted under S. 304, 
Part II, Penal Code and sentenced to 4 years’ 
rigorous imprisonment for causing the death of a 
person by the name of Hamed Ali with a lathi. 
Six persons including the accused were put under 
trial and committed to the Court of Sessions and 
a charge under S. 302, Penal Code was framed 
against Nowab Ali for causing the death of Hamed 
Ali and charges under S. 302/149, Penal Code 
and various other sections were framed against 
the rest of the accused for causing the murder of 
Hamed Ali and grievous and simple hurt to Jabed 
Ali and Kashem Ali respectively. The defence 
was that Jabed Ali and his party had been quar¬ 
relling with Nowab Ali and Hatem Ali from long 
before the occurrence and that on the date, of 
the occurrence, Jabed Ali with his sons including 
Hamed Ali forcibly entered into the compound 
of Nowab Ali and erected a house and while 
resisted, the complainant and bis party not only 
set fire to the houso of Hatem Ali, the nephew o. 
the accused Nowab Ali, but attacked Nowab A l 
as well with dao and he sustained a bleeding 
injury. The main question, therefore, was whether 
in the exercise of the right of private defence o 
the property as well as his person, Nowab i 
could inflict a fatal injury or injuries on any 0 
his assailants. Other accused persons having ® e 
acquitted, we have only to oonsider whe ® 
Nowab Ali’s case had been fairly pl a ®®“ 00 
the jury or whether he has been prejudiced as 
result of some material misdirection in the c ar D • 
[2] Nobody having represented before us, we 
bad to peruse the record for ourselves an 
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the learned Assistant Government Pleader who 
contended that the oharge was reasonable and fair. 

[3] It has, however, been admitted by Mr. 
Goswami who appeared on behalf of the State 
that the direction of the learned Sessions Judge 
was not quite fair and adequate as to the right 
of private defence available to the accused in the 
Ipresent case. The learned Sessions Judge confines 
himself solely to the right of private defence 
exercisable in connection with the property and 
though at times he referred to the injuries sus¬ 
tained by the accused, he nowhere said that the 
accused had the right to defend his person even 
to the extent of causing death when there is a 
reasonable apprehension in the mind of the per¬ 
son attacked that death will otherwise be the 
consequence of such an assault or the grievous 
hurt will otherwise be the consequence of 6uch 
assault, as provided under S. 100, Penal Code. 
The learned Sessions Judge confined himself in 
his directions to the jury to Ss. 103 and 101, Penal 
Code and he opined that the accused will be 
entitled only to the extent of voluntarily causing 
the wrong-doer any hurt other than death. In 
this matter, the learned Sessions Judgo was 
certainly wrong and the accused had been pre¬ 
judiced by such a wrong direction. 

Til There is a further fact that there were 
several injuries on the person of the deceased and 
the medical evidence is that any of those injuries 
might cause death. The Sessions Judge nowhere 
directed that there was scope to hold that the 
death might be due to some other injury apart 
from the one the accused Nowab Ali was alleged 
to have iniiicted. This was a point that ought to 
have gone to the jury and this might have affect¬ 
ed their decision as to the accused’s guilt. 

[5] There are sufficient materials on the record 
to hold that the complainant’s party were aggres¬ 
sors and the jury accepted their defence to be 
correct. It is palpable that the accused Nowab 
Ali was attacked by several persons and he sus¬ 
tained bleeding injury which he said was caused 
by dao and, therefore, there was reasonable 
apprehension that he might have suffered gri¬ 
evous hurt or death if he would not resist the 
attackers. In that view, he cannot be said to 
have exceeded the right of private defence and 
were the correct view of law properly placed 
before the jury, they might have held that the 
accused did not exceed the right of private defence. 
We find from the reading of the charge as well as 
the material portion of the evidence that the 
accused cannot be said to have exceeded the right 
of private defenco and there will be no use in send¬ 
ing the case back on remand. We, accordingly, 
allow the appeal, set aside the convictions and 
direct that the accused should be set at liberty at 
once. 

[6l Ram Labhaya Ag. C. J.— I agree. 

K.S. Accused acquitted . 
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Atul Krishna Banerjee—Petitioner v. Bhowri¬ 
lal Seraogi—Opposite Party. 

Civil Revn. No. 151 of 1951, D/- 13-3-1952. 

(a) Civil P. C. (1908), S. 151, O. 7, R. 11(c) and 
O. 9, R. 4 — Dismissal of suit for default in payment 
of court-fees — Order is one under O. 7, R. 11 (c) -- 
Suit cannot be restored either under S. 151 or U. 9, 
R. 4—Proper remedy. 

Plaintiff was ordered to pay additional court-fee on 
his plaint as per revis'd valuation withm a certain time. 
The plaintiff defaulted in appearance on the prescribed 
date and the application of his lawyer for further extern 
sion of time to pay the fee was refused and the suit waB 
dismissed for default on 8-2-1951. The plaintiff apglied 
on 3-3-1951 for restoration of his suit under U. 9, 4, 

but this application was also dismissed for non-prosecu¬ 
tion on 28-4-1951. A further application purporting to 
be under S. 151, praying for restoration of original sm J 
by vacating the order dated 8-2-1951 was allowed and 
the suit was restored to file. The defendant applied in 
revision against the order. 

Held that the order dated 8-2-1951 was dearly one 
under O. 7, R. 11 (c). The relief against the order dated 
8-2-1951 available to the plaintiff was therefore two-fold, 
he might either have brought a fre 3 h suit or c0 ?"* 
have appealed agaiDst that order, and he not having 
chosen to avail either of these legal remedies, his app i- 
cation under S. 151 would not lie. 

Order 9, R. 4 relates to laches of Rr. 2 and 3 of O. 9 
and it has nothing to do with an order passed under 
O. 7, R. 11 relating to rejection of a plaint which amounts 
to a decree and is appealable. 

Hence neither a proceeding under 0. 9, R. 4 nor a 
petition under S. 151 was competent under such circum¬ 
stances. Consequently, the order restoring the suit on 
payment of court fees was not a valid order. A.I.R. 

1934 Cal. 623 and A.I.R. 1935 Cal. 336 (2), Bel. on', A.I.R. 

1935 All. 985 and A. I. R. 1944 Oudh. 327, Disting. 

[Paras 3, 4] 

Anno. Civil P. 0., S. 151, N. 4; 0. 7, R. 11, N. 5; 
O. 9, R. 4, N. 1. 

(b) Civil P. C. (1908), Ss. U5 and 151 — Order 
under S. 151—Interference in revision. 

An order under 8. 151 can be interfered with in reyi- 
sion when the Court below refu c e9 or fails to exercise 
the discretion properly and the circumstances have to be 
examined in each case to see whether the discretion has 
been properly exercised and within the limits prescribed 
by law. A. I. R. 1935 Cal. 336 (2), Bel. on; A. I. R. 1934 
Cal. 780 and A. I. R. 1927 Cal. 420, Bef. [Para 6] 

Anno. Civil P. C., S. 115, N. 20; B. 151, N. 10. 

S. C. Das—for Petitioner', J. C. Sen — for Opposite 
Party. 

REFERENCES : Courtwar / Chronological / Paras 
(’35) A. I. R. 1935 All. 985 : (159 Ind. Cas. 630) 4 

(’39) A. I. R. 1939 All. 452 : (183 Ind. Cas. 426) 

(’27) A. I. R. 1927 Cal. 420 : (100 Ind. Cas. 518) 

(’34) A. I. R. 1934 Cal. 623 : (151 Ind. Cas. 696) 


(’34 

(’35 

(’44 


A. I. R. 1934 Cal. 780 : (153 Ind. Cas. 160) 
62 Cal. 61 : (A. I. R. 1935 Cxi. 336 (2)) 

A. I. R. 1944 Oudh 327 : (20 Luck. 263) 


4 

5 

3 
5 

3, 5 

4 


Order. — This is an application under S. 115, 
Civil P. C. on which a Rule was issued on the 
plaintiff opposite-party to show cause why the 
order dated 11-8-1951 of the Munsiff of Gauhati 
restoring Title Suit No. 3 of 1950 should not be 
set aside. 
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[ 2 ] Suit No. 3 of 1950 was filed by the Opposite 
Party Bhowrilal Seraogi in the Court of the Mun- 
siff at Gauhati on 6-1-1950 valuing the relief at 
Bs. 845-15-0. Defendant 3 took an objection to the 
valuation and after an enquiry in course of which 
evidence was adduced by the parties, the learned 
Munsiff by his order dated 25-1-1951 held that the 
suit should be valued at Bs. 1,732 and the plaintiff 
was required to pay an additional court-fee of 
Bs. 72. On 31-1-1951, the plaintiff’s lawyer filed 
a petition praying for time to file an amended 
plaint as well as the additional court-fee on which 
time was extended up to 8-2-1951. On 8 - 2-1951 the 
plaintiff defaulted in appearance and his pleader’s 
prayer for further extension of time for putting 
in the requisites was rejected and the suit was 
dismissed for plaintiff’s default. On 3-3 1951 , the 
plaintiff applied for restoration of the suit under 

O. 9, R. 4, Civil P. G. and a miscellaneous pro¬ 
ceeding i. e. Misc. case No 58 of 1951 was started 
on the basis of that application. That proceeding 
w-as also struck off on 28-4-1951 due to want of 
steps by the plaintiff. 

On 8-5-1951 the plaintiff made a further appli¬ 
cation purported to be one under S. 151, Civil 

P. C., praying for restoration of the original suit 
by vacating the order dated 8-2-1951. On 11 - 8 - 
1951 the learned Munsiff restored the suit (suit 
No. P/1950) and accepted the amended plaint and 
additional court-fee supplied by the plaintiff. De¬ 
fendant 3 Atul Krishna Banerjee has moved this 
Court challenging the validity of the order of the 
learned Munsiff dated 11-8-1951 on the ground 
that no proceeding under O. 9, R. 4, Civil P. C , 
was maintainable in the present case i. e., against 
an order of rejection of a plaint under O. 7, it. 11, 
Civil P. C., and that an application under S. 151, 
Civil P. C., would not lie against such an order. 

13] Mr. Das appearing for the iietitioner has 
relied in support of his contention on two of 
the decisions of the Calcutta High Court reported 
in S. AI. Bose v. Hafiz Mohd. Fateh Nasib , 
A. I. it. 1934 Cal. C23 and Sarat Chandra v. Airi¬ 
ly un jay Bay, 02 cal. 61. In my opinion, these 
jtwo cases lay down the correct proposition in law 
and in my view neither a proceeding under O. 9, 
R. 4, Civil P. C., nor a petition under S. 15!, Civil 
P. C., would bo competent under such circum¬ 
stances. Order 9, R. 4, Civil P. 0., relates to 
ladies of Rr. 2 and 3 of O. 9, Civil P. C., and it 
has nothing to do with an order passed under 
O. 7, R. 11 , Civil P. C., relating to rejection of a 
plaint which amounts to a decree and is appeal- 
able. There may be some dispute as to whether 
a review petition under o. 47, R. 1, Civil P. C , 
would be competent but there is no doubt that 
the order rejecting the plaint can be appealed 
against. It is furthor provided under O. 7, R. 13, 
Civil P. 0., that the plaintiff can bring a fresh 
suit after the plaint is rejected for not supplying 
the required court-fee. In this case the order 
dated 8-2-1951 indicates that the suit was dismis¬ 


A. I. R. 

sed for non-payment of court-fees and for not 
putting in the amended plaint. This is clearly an 
order under R. 11 (c) of o. 7, Civil P. O., and I 
cannot accept the contention on behalf of the 
Opposite Party that this order was not one under 
cl. (c) of o. 7, R. 11 . The relief against the order 
dated 8-2-1951 available to the plaintiff was there¬ 
fore two-fold : he might either have brought a 
fresh suit or he could have appealed against that 
order, and he not having chosen to avail either of 
these legal remedies, his application under s. 151 , 
Civil P. C., would not lie. 

[4l It has been contended on behalf of the op¬ 
posite party that the court-fees and the amended 
plaint having once been accepted by the learned 
Munsiff, it ought to be treated as sufficient com¬ 
pliance with the order of the learned Munsiff and 
the order dated 11-8-1951 restoring the suit on 
acceptance of these requisites should be treated as 
a valid order under S. 3 51, Civil P. C., and Mr. 
Sen relied on two of the reported cases Bachan 
Singh v. Dasrath Singh , A. I. R. 1935 ALL. 985 
and Alunshi Bam v. Sun Life Assurance Co., 
Canada, A. I. R. 1944 oudh 327. These two cases 
are, however, fairly distinguishable from the pre¬ 
sent case. 

In Baclmn Singh v. Dasarath Singh, A. I. R. 
1935 ALL. 985 the court-fee was paid beyond the 
period granted for so doing — but the suit was 
restored to original number on the deficit court- 
fee being paid, by an order purporting to be 
onfe under S. 151, Civil P. C. In Munshi Bam 
v. Sun Life Assurance Co., Canada, A. I. R. 
1944 Oudh 327 — the lower Court refused to ac¬ 
cept the court-fee paid with an application for res¬ 
toration of the suit but the High Court in revision 
permitted the trial Court to accept the Court- 
fee tendered and treat the petition as a fresh 
plaint presented under O. 7, R. 13, Civil P. G. In 
this cise, no court-foe was tendered along with 
the petition for restoration of the plaint nor a 
prayer made for appropriating the court-fee al¬ 
ready deposited towards a fresh plaint presented 
under o. 7, R. 13, Civil P. C., but the plaintiff 
only signified his consent to deposit the court-fee 
on his prayer being granted for restoration of the 
suit either under o. 9, R. 4, Civil P. C., or under 
S. 151, Civil P. 0. These two decisions have there¬ 
fore, no application to the circumstances of the 
present case. 

Mr. Sen had placed before me the decision re¬ 
ported in Anant Prasad Singh v. Ohunnu 
Tiwari, A. I R. 1939 ALL. 452 — and there the 
learned Judge had decided more on facts than on 
law. 

[ 5 ] Mr. Sen further contended that the High 
Court should not interfere in revision with 
an order under s. 151 , Civil P. C., and he relied 
on two of the reported cases— Dindayal v. Hara 
Prasad, A. I. r. 1934 Gal. 780 and Sarat Chandra 
v. Mitra Alukerjee & Co-, A. 1 . R 1927 cal. 420 
in support of his contention. There is no discus- 
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tdon of the principle in A. I. R. 1934 Cal. 780 
•nd there is nothing in A. I. R. 1927 cal. 420 in 
principle that I do not agree with, — but there ig 
ample margin when the High Court can inter¬ 
fere in revieion against an order passed under 
S. 151, Civil P. C , under certain circumstances. 
It is now practically a settled law that an order 
under S. 151, Civil P. C., can bo interfered with 
in revision when the Court below refuses or fails 
to exercise the discretion properly and the cir¬ 
cumstances have to be examined in each case to 
see whether the discretion ha3 been properly exer¬ 
cised and within the limits prescribed by law. 
This point was a subject for consideration in the 
ease reported in Sarat Chandra v. Mrityunjay 
Ray , 62 cal. 61 and the order passed under S. 151 
was interfered with in revision. I agree with this 
view and hold that the order dated 11-8-1951 
purporting to be one under S. 151 is liable to be 
set aside and accordingly it is vacated and the 
order dated 8-2-1951 is restored with the conse¬ 
quence that the plaint stands rejected. 

[6] The rule is made absolute bub in the cir¬ 
cumstances of the case, I make no order as to 

•OOSt 8. 

K.S. Rule made absolute. 
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Mt. Kamal Debi and others—Petitioners v. 
Pannalal Agar walla —Opposite Party. 

Criminal Revn. No. 96 of 1951, D/- 4-4-1952. 

Criminal P. C. (1898), Ss 205, 353 and 561A — 
Magistrate issuing warrant in the first instance — 
Power to dispense with personal appearance. 

Section 205, Criminal P. 0. does not deal with the 
jurisdiction of a Magistrate to dispense with the personal 
attendance of an accused person after a suramous or 
warrant has been served on the accu-ed. The Section 
only lays down a discretion to the Magistrate at the 
time of issuing summons as to whether the accused should 
appear in person or should bo permitted to appear 
through, a pleader. The section should not be read as 
debarring a Court from considering the nquest of an 
aooosed to appear by a pleader merely because a warrant 
had been issued in the lirst instance. 

The Section only lays down a certain procedure but it 
does not exhaust the power of the Court in the matter of 
granting permission in deserving cases dispensing with 
the presence of the accused. Section 353 impliedly gives 
the power to the Magistrate to dispense with the pre-euce 
of an accused when he thinks it proper and S. 561-A 
gives the High Court ample jurisdiction to pass such 
orders as may be thought necessary for meeting t.ho ends 
of justice. A. I. R. 1943 All. 393 & A.I.R. 1917 Mad. 433, 
All. ort. [Paras 3, 4, 9] 

Anno. Cr. P. 0., S. 205, N. 3, Pt. 8; S. 353, N. 2; 
8. 561-A, N 1. 

« J. C. Medhi — for Petitioners', D. C. Barua — for 
Opposite Party. 

REFERENCES ; Courtwar/Chronological/Paras : 

<’40)1940 All. L. J. 104 : (A. I. R. 1940 All. 178 : 41 Cri. 

L. J. 500). 8 

(’48) A. I. R. 1948 All. 393 : (49 Cri. L. J. 573). 4, 9 

(*47) A. I. R. 1947 Mad. 433 : (48 Cri. L. J. 874). 3, 11 

*47) A. I. R. 1947 Mad. 852 : (1947-1 Mad. L. J. 277). 9 
(*30) A. I. R. 1930 Nag. 61 : (31 Cri. L. J. 284). 11 


Deka J. —This was a Rule issued on the appli¬ 
cation of four persons Mt. Kamal Debi and three 
other ladies who applied for quashing a criminal 
proceeding against them i. e., G. R. Case No. 324/ 
1950 of the Magistrate’s Court at Jorhat and 
objected to the order of the learned Magistrate 
refusing the ladies permission to appear in the 
case through pleaders. 

[2] A Division Bench of this Court passed an 
order on 16-5-1951 discharging the Rule but gave 
the petitioners a chance to renew their application 
for being exempted from personal appearance in 
Court. The relevant portion of the judgment rung 
as follows : 

“The last point taken was that the women accused at 
any rate might be exempted from personal appearance 
under the provisions of S. 205, Criminal P. C. The diffi¬ 
culty in acceding to this prayer is that the Magistrate 
has issued a warrant, and not a summons. In terms, 
therefore, S. 205, Criminal P. 0. doe3 not apply. The 
proper course for the womeu petitioners is to apply to the 
learned Magistrate to substitute a summons for a warrant 
and, if the Magistrate accedes to the prayer, then to pray 
for exemption from personal appearance. We express no 
opinion at this stage as to whether the Magistrate should 
'or should not exempt them from personal appearance.” 

In the meantime the care was directed to pro¬ 
ceed and the ladies were allowed to be exempted 
from personal appearance and were represented 
through their pleaders. It appears that the learn¬ 
ed Magistrate passed an order allowing the ladies 
to appear through their lawyers and the order 

dated 31-8-51 runs as follows : 

‘‘Read orders passed by the Hon’ble High Court. The 
female accused allowed to appear by their lawyer, Sjt. G. 
Barua (Advocate).” 

It further appears from the report submitted by 
the trial Magistrate that the lady accused are 
still being represented by the lawyers. 

[3] The present Rule therefore, is confined only 
to the point whether the Magistrate once having 
issued a warrant against the accused persons 
could dispense with their personal presence and 
allow them to appear through their lawyers. 
Under the present circumstances, it has no prac¬ 
tical importance, the learned Magistrate having 
permitted tho accused to appear through their 
pleaders in fcbo meantime. It is undoubtedly a 
fact that in somo earlier cases it was held that 
the learned Magistrate having once issued a 
warrant could not dispense with the presence of 
the accused under S. 205, Criminal P. C. bub the 
trend of recent decisions is that the power of the 
learned Magistrate in dispensing with tho pre¬ 
sence of tho accused at any stage of the trial is 
not confined to s. 205, Criminal P. C. It has been 
held by Rajamannar J. (the present Chief Justice 
of the Madras High Court) in In re Ummal 
Ilesanath, A. I. R. 1947 Mad. 433 that S. 353, Cri¬ 
minal P. C. impliedly gives the power to the 
Magistrate to dispense with the presence of an 
accused when he thinks it proper and S. 561A, 
Criminal P. C. gives tho High Court ample juris¬ 
diction to pass such orders as may be thought 
necessary for meeting the ends of justice. 
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[4] It; has been held by the Allahabad High 
Court by a Division Bench in Aditya Prasad v. 
Jogendra Nath, A. I. R. 1918 ALL. 393 that S. 205, 
Criminal P. C. does not deal with the jurisdiction 
of a Magistrate to dispense with the personal 
attendance of an accused person after a summons 
or warrant has been sorved on the accused. The 
section only lays down a discretion to the Magis¬ 
trate at the time of issuing summons as to whether 
the accused should appear in person or should be 
permitted to appear through a pleader. On a 
reference to S. 204, Criminal P. C. the matter 
becomes very clear. It provides that in a certain 
class of cases summons has to be issued in the 
first instance to all the accused but if the case 
appears to be one in which according to the 
fourth column of the Second Schedule (Or. P. C ) 
a warrant should issue in the first instance, the 
Magistrate may issue a warrant or if ho thinks 
fit, a summons—for causing the accused to be 
brought or to appear at a certain time before such 
Magistrate or some other Magistrate having 
jurisdiction. 

It is therefore clear that when a warrant is 
issued, the implication is that the accused has “to 
be brought" and when he is summoned the im¬ 
plication is that he is “to appear". If, therefore, 
an accused comes in response to a warrant and 
applies for his (or her) presence being dispensed 
with, the Magistrate has undoubtedly ample juris¬ 
diction to dispense with his presence. In case the 
accused does not appear in Court in person but 
makes an application through a properly authoris¬ 
ed agent for his presence being dispensed with, 
whether the Magistrate can grant him permission 
allowing him to appear through a pleader. There 
is nothing in the Code of Criminal Procedure 
•which debars the Magistrate from granting such 
a permission but as I have referred to already, 
S. 353, Criminal P. C., impliedly gives the Court 
such power to dispense with the personal presence 
of the accused. Wo have to oonsider whether 
8. 215, Criminal P. C., is a handicap to the grant- 
ing of such permission. In my opinion, it is not. 
Section 205 only lays down a certain procedure but 
it does not exhaust the power of the Court in the 
matter of granting permission in deserving cases 
dispensing with tho presence of the accused and 
I quite agree with the view held by the Allahabad 
High Court in Aditya Prasad v. Jogendra Nath, 
A. I. R. 1948 ALL. 393, that there is no reason why 
this Section should bo read as debarring a Court 
from considering the request of an accused to 
appear by a pleader merely because a warrant 
nad been issued in the first instance. 

[ol In tho present case the Magistrate having 
already permitted tho petitioners to appear 
through a pleader for the interim period in 
accordance with tho direction of tho High Court, 
there is no difficulty in allowing the petitioners 
to continue to appear through their pleader subject 
to S. 205 ( 2 ), Criminal P. C , which implies that 
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the Magistrate in his discretion at any stage of 
the' proceeding shall be entitled) to> direct tha 
personal attendance of the accused and if neces¬ 
sary enforce such attendance in a manner as pro¬ 
vided by law. 

[6l The Rule is, therefore, made absolute^ 

[7] Ram Labhaya Ag. G J.— I agree. 

I may add that in the previous order of thfe 
Court, dated 16-5-1951, it was observed that in 
view of the fact that warrants had been issued for 
the attendance of the petitioners, they should 
apply to the Trial Magistrate for substitution of 
summonses for warrants and then repeat their 
prayer for exemption from personal appearance. 
The course suggested was considered legal, as the 
warrants, though issued, had nob been served. 
The advantage of the adoption of this course wa* 
that it would have removed the legal impediment in 
the way of the learned Magistrate and thus would 
have enabled him to decide, on a consideration of 
the relevant facts, whether to exempt the peti¬ 
tioners from personal appearance, or not. 

[8] The learned Magistrate could nob reconcile 
himself to possible substitution, merely to make 
it possible for the accused to be exempted from 
personal appearance. He has not taken into 
account the fact that warrants bad not been 
served on the petitioners after the revival of the 
complaint. It was nob necessary to issue fresh 
warrants for their attendance as they had appear¬ 
ed by pleader and were merely asking to be 
exempted from personal appearance. In these 
circumstances, the course suggested could have 
been followed without impropriety and with 
abundant justification. In Jagdish Narain v» 
Emperor, 1940 ALL L. J. 104, a warrant had been 
issued in the first instance. It was never served 
and was cancelled. It was held that the position 
was as though the warrant had never been issued* 
and the Magistrate could dispense with the 
personal attendance of the accused. The situation 
in the present case would have been the same if 
the unserved warrants had been cancelled. 

In these circumstances, the question of the 
powers of the Courts, inferior or superior, to per¬ 
mit the accused to appear by a pleader, "was not 
examined in all its hearings at that stage. 

[ 9 ] I am inclined to agree with the view of the 
learned Judges of the Allahabad High Court op¬ 
pressed in Aditya Prasad v. Jogendra Nath, 
A. I.R. 1948 ALL. 393 that S. 205 applies at astage 
when the Magistrate is considering whether 
summons or warrant should issue. He may a 
that stage dispense with the personal appearance 
of the accused if ho decides to issue summon 
The section need not bo construed as preventing 
the trial Magistrate from exempting the aocu 
from personal attendance at any subsequent s agej 
of the hearing or trial. I also agree, as 

this case and also in In re M. L. Verg/iese A. • * 

1947 Mad. 852 that 8. 353, Criminal P. 

sary implication, confers powers on the irresi 
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Officer—■whether he be a Magistrate or a Sessions 
Judge or a Judge of the High Court—to dispense 
with the personal attendance of an accused person. 
In this view of the matter, the learned Magistrate 
could dispense with the personal attendance of 
the petitioners even though their application for 
exemption from personal appearance had been re¬ 
fused by his predecessor-in-office. 

[ 10 ] The petitioners no doubt are not Pardana- 
shin ladies in the strict sense of the term, but it is 
equally undoubted that they are not accustomed 
generally to appear in public. They also belong 
to a section of society which looks upon the 
appearance of the females in Courts with extreme 
disfavour. The privilege of Purdah, in these cir¬ 
cumstances, oould have been extended to the peti¬ 
tioners with ample justification. 

[11] Even if the authority of the trial Magis¬ 
trate to exempt the petitioners from personal 
attendance were a matter of some doubt, this 
Court can grant the relief prayed for in the exer¬ 
cise of its inherent jurisdiction under S. 561-A. 
In a suitable case and for securing the ends of 
justice or to prevent an abuse of the process of the 
Court, it may pass any order in the exeroise of its 
inherent powers, which are not limited or affect¬ 
ed by anything contained in the Code. This in¬ 
herent power has been exercised to dispense with 
the personal attendance of the accused in In re 
Ummal Ilesanath, A. I. B. 1947 Mad. 433. In 
Mt. Saji v. Mt. Bhimi, A. I. R. 1930 Nag. 61, its 
exercise in such cases was found to be permissible. 
The oircumstances of this case attract the exercise 
of the inherent jurisdiction of this Court, and I, 
therefore, entirely agree with my learned brother 
in the order he has proposed. 

E.S. Rule made absolute. 
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Brijlal Goala and others—Appellants r. The 
State. 

Criminal Appeals Noa. 74 and 19 (J) of 1951, D/- 28 i- 
1952. 

(a) Criminal P. C. (1898), S. 297— Misdirection — 
Summing up evidence — Failure to refer to evidence 
of hostile witnesses. 

The evidence of hostile witnesses is evidence for what 
it is worth and it is the duty of the trial Judge to refer 
to their evidence and point out to the jury in what res¬ 
pects it favours or goes against the case of the accused. 
Hence, the failure of a Judge to refer to the evidence of 
certain hostile witness on ground that it is no evidence 
at all is a clear misdirection. [Para 7] 

Anno. Criminal P. 0., S. 297, N. 6, 11. 

(b) Evidence Act (1872), S. 9 — Identification — 
Evidence of - Value of. 

Tho evidence of identification at an identification 
parade is not of primary importance. Its value is next 
to nothing if it ia contradicted by other evidence. Where 
the name of a particular accused does not appear in tho 
F. I. R. it would not be safe to sustain a conviction upon 
the uncorroborated testimony of the witness who is 
alleged to have identified him at the identification 
parade. [Para 8] 

Anno. Evidence Act, 8. 9, N. 4, 5. 


S. K, Ohose and P. Chaudhuri — for Appellants; 
D. N, Medhi, (Sr) Government Advocate — Jor the 
State. 

Thadani C. J. — This is an appeal by four 
convicted persons, Brijlal Goala, Janak Gosai, 
Munshigir and Sibgir who have been convicted 
by the learned Assistant Sessions Judge, U. A. D., 
under S. 395, Penal Code at a trial held with the 
aid of a jury and each sentenced to undergo rigo¬ 
rous imprisonment for 5 years. 

[2] The case for the prosecution was that soon 
after midnight of the 18-1-1950, a dacoity occur¬ 
red in the house of one Harihar Gowala. Harihar 
Gowala and his wife, Mt. Janki Gowalani, and a 
younger son Premlal and their daughter Fule- 
swari were sloeping in the middle room of the 
house. Their eldest son Saty anarayan was sleep¬ 
ing in the southern room. Shortly after midnight, 
Harihar heard a noise. When he woke up, he 
found five men inside the house with a torch 
focussed upon him. According to Harihar, these 
men were armed with a knife and dao. One of 
the dacoits is said to have struck Harihar with a 
knife and asked for money and ornaments from 
him. Some of the dacoits injured Harihar’s wife 
and demanded money and other property from 
her. Harihar and his wife entreatod the dacoits 
to save their lives aud asked them to take away 
all the paddy in their house. Tho dacoits broke 
open the box, removed cash, ornaments and clothes 
belonging to Harihar and his wife and disap¬ 
peared. 

[3] The following morning, Harihar sent one 
of his sons to call neighbours. One Bodon Barua, 
Rama Kharia and Subudh Barua visited the scene 
of the offence in tho morning and found injuries 
on the persons of Harihar and his wife. It is said 
that Harihar and his wife told the neighbours 
that they could rocogniso appellant Janak from 
among the dacoits and that they would recognise 
the remaining dacoits if they saw them again. 
The following day at 9 30 A. M., information of 
the offence was lodged at the Police Station. On 
completion of the investigation, the appellants 
were sent up for trial. 

[ 4 ] Mr. Ghose, who appears for tho appellants- 
has contended that there has been misdirection 
and non-direction on a number of material points 
in the summing up of the learned trial Judge, mis¬ 
direction and non-direction which have resulted 
in an erroneous verdict of the Jury. Dir. Ghose 
has pointed out that the learned Judge while 
telling the Jury what constitutes proof within 
the meaning of S. 3, Evidenco Act omitted to 
tell the Jury when a fact is said to bo disproved 
or not proved. We do not think that this species 
of non-direction can bo properly rogarded as 
having resulted in an erroneous verdict; nor do 
we think there is any material misdirection or 
non.direction in the summing up when tho learn¬ 
ed Judge merely recorded the fact that the law 
on the subject was explained to the Jury without 
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stating what he said to the Jury, having regard 
to the summing up as a whole. Mr. Ghose has 
drawn our attention to another passage at p. 55 
of the Paper Book in which the learned Judge 
told the Jury: 

•‘Before finding the accused guilty under S. 395, Penal 

Code, jou must be satisfied on the following points:_ 

That there were five or more persons concerned in the 
occurrence.” 

[5] Mr. Ghose points out that the gravamen of 
the oflence under S. 395 (is ?) acting conjointly by 
live or more persons and not merely being con¬ 
cerned in the offence. It is true that the learned 
Judge has used an unhappy word namely ‘con¬ 
cerned’ in place of the word ‘conjointly’. But we 
do not think that this terminological inexactitude 
is necessarily a species of non-direction or mis¬ 
direction. 

[G] We think, however that Mr. Ghose’s con¬ 
tention as regards the failure of the learned Judge 
to bring pointedly to the notice of the Jury the 
evidenco of two witnesses, Badan Chandra Barua 
and Bam Kharia constitutes material misdirec¬ 
tion which has resulted in an erroneous verdict of 
the Jury. In this view, we have decided to 
examine the evidence against each of the appel¬ 
lants with a view to ascertaining for ourselves the 
propriety of their convictions. 

[ 7 ] The learned Judge appears to think that 
the evidenco of these two witnesses who were 
declared hostile is not to be treated as evidenco 
at all. Mr Medhi for the Government contends 
that that is not what the learned Judgo meant 
when he told the jury that the evidence of these 
two witnesses was not substantive evidence. The 
loarned Judgo summed up the evidence of these 
two witnesses in these terms : 

“I have placed before you what they stated before the 
lower Court and what they have stated in this Court. If 
you like you may accept their evidence before the lower 
Court or you may accept what they have stated before 
this Court. If. however, you think that the witnesses are 
unreliable, you may discard their statements before both 
the Courts.” 

So far so good. Bub the learned Judge went on 
to say that the evidence of these witnesses is not 
substantive evidence. We asked Mr. Medhi what 
the learned Judge meant to convey, but he was 
unable to tell us. We have, however, discovered 
for ourselves what tho learned Judge meant by 
telling tho jury that tho evidtnee of these wit¬ 
nesses was not substantive evidence. From the 
summing up it appears that the learned Judge has 
not referred to the evidence of these two witnesses 
at all in dealing with the case of any of the 
accused persons. The reason why we think the 
learned Judge did not refer to the evidence of 
these two witnesses in the summing up was that 
he did not regard it as evidence at all. The evi¬ 
denco of hostile witnesses is evidence for what it 
is worth and it is the duty of the trial Judge to 
refer to their evidenco and point out to the jury 
in what respects it favours or goes against the case 
of the accused. The learned Judge’s failure to 


sum up the evidence of these two witnesses to fchet 
jury was in our opinion clear misdirection, having) 
regard to the facts of this case. We have accord-* 
ingly decided to examine the case of each of the 
appellants with a view to determining their guilt 
or innocence. 

[8] So far as the first appellant is concerned, 
although the jury brought a verdict of guilty 
against him, the learned Judge was clearly of the 
opinion that the case had not been proved against 
him beyond all reasonable doubt. His name does 
not appear in the F. I. R. Although Harihar and 
his wife are said to have identified this appellant 
at the identification parade the learned Judge 
warned the jury against accepting that evidence. 
The evidence of identification at an identification 
parade is nob of primary importance. Its value 
is next to nothing if it is contradicted by other 
evidence In this case, as the name of the appel¬ 
lant, Brijlal does not appear in the F. I. R. we do 
not think it would be safe to sustain a conviotion 
upon the uncorroborated testimony of the witness 
who is alleged to have identified him at the 
identification parade. The learned Judge himself 
points out that Mt. Janki states in her evidence 
that this appellant wanted to snatch her huchli. 
In the lower Court, she did nob mentioned speci¬ 
fically that Brijlal took any part. There is thus 
no evidence against the appellant Brijlal upon 
which a conviction can be sustained. 

[9] As regards the appellant Janak, the only 

evidence is that of his identification, corroborated 
by the fact that his name appears in the F. I. B» 
bub the value of this evidence is considerably 
mitigated by the fact that the evidence of the 
two hostile witnesses which was not put before 
the jury shows that this fact was not disolosed to 
these two witnesses when they came to the soene 
of the offence in the morning before the F. I. R. 
was lodged. If Harihar or his wife did nob dis¬ 
close the name of Janak to these persons, it is 
extremely unsafe to accept the contents of the 
F. I. R. as disclosing the truth. There are also 
contradictions as regards the identification of this 
appellant in the evidence of Harihar and his wife. 
While Harihar in his evidence in Court stated 
that ho identified tbe appellant Janak, in the 
F. I. R ho had stated that he had nob recognised 
anybody. In the face of this contradictory evi¬ 
dence, we do nob think it would be safe to sustain 
the conviction of the appellant Janak. t , 

[10] So far as the case of Munshigir and Sibgir 
is concerned, it is much stronger than the 
case of Janak. Their names did not appear in 
the F. I. R. We have already stated that we are 
not inclined to sustain any conviction in this case 
recorded upon the uncorroborated oral testimony 
of identification. In the view we have taken of 
the case, we set aside the convictions and sentences 
passed upon the appellants and acquit them all. 
Brijlal is on bail. His bail bond is discharged. 
The appellants, Janak and Munshigir have also 
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.-appealed from Jail. Their appeals are disposed of 
by this judgment of acquittal. All the appellants 
■will be set at liberty. 

[ill Deka J. —I agree. 

K.S . Accused acquitted. 


A. I. R. 1932 Assam 155 

Deka J. 

* 

Ramjidas Ganpatrai and others—Appellants 
y. The State of Assam. 

Appeals Nos. 13 to 15 and Revenue Rule Nos. 8 (R) 
to 10 iR) of 1950, D I- 27-3-1952. 

Assam Land and Revenue Regulation (I [1 j of 1886) 
— Settlement Rules under — Rule 18 (2) and (5) — 
Order of Deputy Commissioner asking encroacher to 
remove structures forthwith — Encroacher having 
bona fide claim of right — Order held not proper — 
Encroacher directed to establish claim in civil Court 
within three months, in default to be ejected. 

Where it has been contended by tbo encroacher that 
the land upon which he bad built a structure vested in 
the municipality and the structure was built with its 
permission, and this fact is not disputed by State, there 

• being a bona fide claim of right involved the order of the 
Deputy Commissioner for iorthwith removal of the 
structure is not in strict consonance with the provisions 
of the law. It would undoubtedly be for the Civil Court 
to enquire what right the encroacher lias acquired by 
virtue of such permission from the Municipality. 
The order of the Deputy Commissioner comes within 
Cl (2) read with cl. (5) of R. 18, and it admits of proper • 
variation to suit tho circumstances. 

[The order of the Deputy Commissioner was modified to 
the extent that the encroacher was given thrpc 
months’ time for establishing his claim of right with 
respect to the encroached land in a properly framed suit 
in a Civil Court and in default of obtaining any stay 
order or a decree in his favour, the order of the D. C. 
wa3 to be put into operation forthwith after expiry of 

• three months from the date of the order.] [Paras 3, 4, 5] 

S. K. Ohose, P. K. Lahiri , K. P. Bhattacharjee and 
•O. Qoswami — for Appellants’, R. K. Goswami, (Jr.) 
Government Advocate—for the State. 

Order. — These are three appeals from tho 
order of the Deputy Commissioner of Kamrup 
and give rise to tho identical point of law and 
accordingly these appeals are treated as analogous. 
The order in question refers to eviction of the 
parties from certain roadside lands within the 
municipal town of Gauhati alleged to be encroa¬ 
ched by the appellants. It is admitted on behalf 
of tbo appellants that they are in possession of 
portions of the roadside lands including the drain 
and have raised certain structures thereon of a 
permanent nature. Proceedings had been pending 
for long for eviction of these parties from tho 
encroached lands but at a time they wore dropped 
•and subsequently they were revived and tho 
order dated 18-11-49 was passed directing the 
parties to remove the structures from the road¬ 
side lands and they not having carried out the 
direction of the Deputy Commissioner, convoyed 
by this order, another order was passed on 4 - 1 - 
fiO imposing a fine of Rs. 200 for non-compliance 
with the order and a daily fine of Rs. 50 on each 
■<if the parties till the structures on the encroa¬ 


ched lands were removed. All these appeals are 
directed against this order, and the main conten¬ 
tion of the appellants is that R. 18, cl (2) of the 
Settlement Rules framed under the Assam Land 
and Revenue Regulations has no application to the 
facts and circumstances of the case and as such, 
the orders were invalid in the eye of law. 

(2l This argument is based on the plea that the 
parties had a bona fide claim of right to possess 
the encroached lands in each case as they had 
obtained permission from the Gauhati Munici¬ 
pality to raise the structures which they have 
now been asked to dismantle. 

It is not seriously contended (disputed?) on behalf 
of the Government or the State that the parties 
obtained in each case permission from the munici¬ 
pality to raise certain structures on the municipal 
land or the drain attached to the road. Section 55 
(l), Assam Municipal Act (Act I [l] of 1923) pro¬ 
vides that subject to any special reservations made 
by the Provincial Government, all property of 
the nature of public roads including the soil, the 
pavement etc. situated within the municipality 
shall vest in and belong to the Board and shall 
with all other property of whatsoever nature or 
kind which may become vested in the Board be 
under its direction, management and control. 
Under Sub-s. (2) of the said section it is provided 
that the Provincial Government may, by notifi¬ 
cation in the official Gazette direct that any 
property which has vested under Sub s. (i) in the 
Board shall cease to be so vested, and thereupon 
the property specified in the notification shall 
cease to be so vested, and the Provincial Govern¬ 
ment may pass sucli orders as it thinks fit 
regarding the disposal and management of such 
property. 

In this case, it is contended that the property 
which tho appellants are alleged to have encroa¬ 
ched belonged to and vested in tho Municipality 
in accordance with this Section and the Munici¬ 
pality having permitted the appellants to stay on 
the encroached lands or to continue the struc¬ 
tures, the Deputy Commissioner has no right to 
evict under R. 18 , cl. ( 2 ) of the Settlement Rules 
under chap. I, Part 11 of the Assam Land and 
Revenue Regulations. Rule 18 , cl. (2) provides 
that when a person enters into possession of land 
that bus previously been reserved for roads or 
roadside lands and when further, there is no bona 
fide claim of right involved, he may be ejected or 
ordered to vacate the land forthwith and the 
Deputy Commissioner may sell, confiscate or 
destroy any corp raised, or any building or other 
construction erected, without authority on the land. 

[3] Here, the appellants* contention has been 
that they have raised tho structure with the 
authority of the Municipality and that there is a 
bona fide claim of right involved. It is not dis¬ 
puted on behalf of tho State as I have mentioned 
already that tho appellants had obtained permis¬ 
sion from the Municipal authority and it would 
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undoubtedly be for the civil Court to enquire 
what right the encroachers have acquired by 
virtue of the such permission from the Munici¬ 
pality. It is, however, manifest that in all these 
three cases bona fide right of claim is involved. 
Under these circumstances, I am constrained to 
hold that the order by the Deputy Commissioner 
• for forthwith removal of the structures is not in 
strict consonance with the provisions of the law. 
It has been argued on behalf of the appellants 
that the order not being in strict consonance with 
the provisions of R. 18 , cl. (2) should be vacated as 
’ultra vires. 

U1 Mr. Goswami on behalf of the State has 
contended that in case it is accepted that there is 
a bona fide right of claim involved with respect 
to the encroached lands, the case of the appellants 
come within R. 18, cl. (3). Settlement Rules, which 
provides that in all other cases ejectment shall be 
preceded by service of notice requiring the occu¬ 
pant to vacate the land within three months and 
to remove any building or structures etc. as provid¬ 
ed under subsequent clauses and the penalty may 
bo imposod under cl. (5) of the same Rule. The 
appellants* contention is that encroachment of 
roads or roadside lands would come under R. 18, 
cl. (2) and cannot come under cl (3) of the said 
Rules. The point apparently is not without some 
difficulty. But if I look to the spirit: of the R. 18, 
I am inclined to bold that tbo order of the Deputy 
Commissioner comes within cl. (2) read with 
cl. (5) of R. 18, and it admits of proper variation 
to suit the circumstances. I would, therefore, 
modify the order of the Deputy Commissioner to 
this oxtent that there should bo no forthwith re¬ 
moval of the structures from the encroached lands 
but the encroaching parties should bo given an 
opportunity to prove their title or claim of right 
to the encroached land by a properly instituted 
civil suit and accordingly, they should be given 
sufficient time for obtaining necessary orders from 
the civil Court declaring their rights and if they 
consider necessary they might obtain interim injunc¬ 
tion from the civil Court prohibiting the Deputy 
Commissioner from putting his orders immediately 
into effect. I do not feel called upon to decide 
whether it will be cl. (3) or cl. (2) that will be 
applicable with regard to the facts in this oase and 
even if I hold that it is not cl. (2) but cl. (3) that 
applies to the faots of this case, the provision of 
the Rule is substantially complied with if the 
parties get three months* time for the purpose of 
removing the structures. 

[ 5 ] I accordingly direct that the order of the 
Deputy Commissioner be modified to this extent 
that the appellants in each caso be given three 
months’ time for establishing their claim of right 
with respect to the encroached lands in a properly 
framed suit in a civil Court and in default of 
obtaining any stay order or a decree in their 
favour, the order of the Deputy Commissioner 
I will be put into operation forthwith after expiry 


State (Thadani C. J .) A. I. R. 

of three months from today. The final result will 
therefore depend on the civil suit in each case if 
brought within time and in case of any of the 
parties establishing a right to possess the en¬ 
croached roadside land or drain the order of 
eviction and fine shall automatically lapse. With 
this modification in the orders appealed against, 
I dismiss the appeals and make no order as to 
costs. The same judgment will cover all these 
three appeals. 

[6] Let the records go down immediately. 
Rules stand discharged. 

R.G.D. Order accordingly. 
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Thadani C. J. and Deka J. 

Muslim Shah — Petitioner v. The State . 

Criminal Revn. No. 122 of 1951, D I- 30 4-1952. 

Criminal P. C. (1898), Ss. 369 and 439 —Extcrnment 
order —Variation —Constitution of India, Art 2 VI. 

One M wa9 ordered to be externed from the State of 
Assam by First Class Magistrate of Sibsagar for a period 
of 3 years. On appeal, the period of his externment was 
reduced from 3 years to one year. The Appellate Court 
while confirming the order of externment, Btated in ik* 
judgment that the reduced period of one year was to com¬ 
mence from 15-8-50, i. e., the date of the judgment and! 
order of the Trial Court. When the records of the case 
went before the Trial Court, it pointed out to the Appel¬ 
late Court that after its judgment on 15-8-50, the order 
of externment had been stayed, whereupon the Appellate 
Court modified its previous order, and sent back the 
papers to the Trial Court to fix the commencement of the 
externment period from such date as it thought proper. 

17 eld, that the Appellate Court nfter it had passed the 
order had no jurisdiction to vary the order in the manner 
in which it had done. The High Court however could 
rectify the error. [Para 9J 

Anno. Criminal P. 0., 8. 369, N. 4; S. 439, N. 15,16» 
18. 

J. C. Sen — for Petitioner, 1?. E. Goswami, Govt. Ad’ 
vocate (Jr.)—for the State. 

Thadani C. J, —This is an application under 
S. 439, Criminal P. C. and Art. 227 of the Consti¬ 
tution of India arising out of a caso in which one 
Muslim Shah was ordered to be externed from 
the State of Assam by the First Class Magistrate 
of Sibsagar for a period of 3 years. On appeal- the 
period of his externment was reduced from 3 years 
to one year. 

[ 2 ] The learned Sessions Judge, U. A. D., while 

confirming the order of externment, stated in his- 
judgment that the reduced period of one year was 
to commence from 15-8-50, i. e., the date of the 
judgment and order of the Trial Court. When the 
records of the case went before the Trial Cour , 
it pointed out to the learned Sessions Judge tha 
after its judgment on 15-8-50, the order of extern¬ 
ment had been stayed, whereupon the learne 
Sessions Judge modified his order, dated 19-6-5 , 
by which he had ordered the period of externmen 
to commence from 15-8-50, and sent back & 
papers to the Trial Court to fix the commence¬ 
ment of the externment period from such da e as 
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he thought proper. It is against this order that broke and he picked another. The deceased was 
the applicant has come before us in revision. hit again on the head and on his left side. Chal- 

[ 3 ] It is plain that the learned Sessions Judge, mawai fell down and died soon after, 

after he had passed the order on 19-G-51 had no [3] Only.the son of the accused aged ten wasexa- 

jurisdiction to vary his order in the manner in mined at the trial from the eye-witnesses. Tho 
whioh he has done. We can, however, rectify the two other eye-witnesses could not attend the 

error. The proper order to pass, we think, is as Court at the time of the trial. P.W. 5, father of 

follows-.—that the period of externment of the tho deceased, came to the scene soon after the 

applicant will commence from the date of judg- accused and deposed that he had been informed 

ment of the learned Sessions Judge, i. e., 19-6-51, by the accused that he had hit the deceased. 


for one year. There appeats to be some contro¬ 
versy as to whether the order of externment has 
been served on the applicant or not. With this 
aspect of the case we are not concerned. As we 
have said, the period of externment will begin 
from 19-6-51 and will last for one year. 

[ 4 ] Mr. Sen has not elected to address us on the 
merits of the case. The application is disposed of 
by this order. 

[ 5 ] The Rule is discharged with the above 
modification. 

[6] Deka J. — I agree. 

D. H. Rule discharged. 
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Ram Labhaya Ag. C. J. and Deka J. 

Lianthlira—Appellant v. The State. 

Criminal Appeal No. 36 (j) of 1951, D/. 30-4-1952 {date 
of hearing 9-4-1952). 

(a) Penal Code (I860), Ss. 304 (II), 323 and 325- 

Injuries caused by accused not shown to have caused 
death—Case would not be covered by S. 304 (II) or by 
S. 325 —Accused admitting beating— He can be con¬ 
victed under S. 323. [Para 7] 

Anno. Penal Code, S. 304, N. 1; S. 323, N. 5 ; S. 325, 
N. 4. 

(b) Criminal P. C. (1898), Ss. 412 and 439 — 
Accused pleading guilty —Right to challenge legality 
of conviction in appeal—Revision. 

Where the accused has pleaded guilty he has no right 
to challenge the legality of his conviction by an appeal. 
But the High Court can draw on its rcvisional jurisdiction 
when, notwithstanding plea of guilty, the legality of con¬ 
viction can be successfully challenged. [Para 8] 

Anno. Cr. P. 0., S. 412, N. 1; S. 439, N. 6. 

D. M. Medhi, Govt. Advocate (Sr.)—for the State. 

Ram Labhaya Ag. C. J. — The appellant in 
this case was convicted under S. 304, Part. II, Penal 
Code for causing death of Chalmawai, deceased 
and was sentenced to rigorous imprisonment for 
4 years. 

[2] The prosecution case was that the deceased, 
his wife, the accused and his son Rivunga (P.W. 6) 
aged about ten years were sitting together and 
taking their meal. The accused finished first and 
pushed the cooking pot to one side in order to 
make way for himself. The floor was rendered 
dirty by its impact. This provoked a protest from 
the wife of the deceased. The deceased also lost 
temper. This led to a quarrel. The accused then 
hit the deceased with a piece of firewood. This 


[4J The accused pleaded guilty. He admits that 
there w r as a quarrel between him on one side and 
the deceased and his wife on tho other and that 
he hit the deceased with a piece of firewood. The 
deceased fell down in consequence. 

[5] The facts are not in dispute. The plea of 
guilty is also there. 

[6l The accused has appealed from jail. The 
perusal of the record shows that the legality of 
conviction under S. 304 (il) is open to question. 
The body of the deceased was in a decomposed 
state, at the time of the Post Mortem examina¬ 
tion. The medical witness could not give any 
definite opinion as to the cause of death though 
he expressed the opinion that most probably death 
was due to the rupture of the spleen. Rupture, 
he thought, could be caused by striking with a 
piece of wood or oven by a fall particularly if the 
spleen is enlarged. So advanced was the stage of 
decomposition that no external injury could be 
seen. 

[7] The opinion that death was in all proba¬ 
bility due to the rupture of the spleen particularly 
if it was enlarged is more in ' the nature of a 
hazardous guess than any thing else. The fact, 
therefore, remains that the cause of death could 
not be found. In these circumstances conviction 
under S. 304 (il) would not bo legal. If injuries 
caused by tho accused are not shown to have 
caused death, the case would not be coverod by 
9. 304 (it). It would bo equally difficult to place 
it under S. 325, Penal Code as the nature of the 
injuries is not proved. The accused admits beat¬ 
ing. A conviction under S. 323, Penal Code is all 
that is possible in these circumstances. 

[8] The accused having pleaded guilty has no 
right to challenge tho legality of his conviction 
by an appeal. This Court, however, can draw on 
its revisional jurisdiction when, notwithstanding 
the plea of guilty, the legality of conviction can 
be successfully challenged. In these circumstances 
we alter the conviction of the appellant to one 
under S. 323, Penal Code and reduce the sentence 
of imprisonment to the period already undergone 
he having been in jail for about eleven months. 
The appeal is allowed to the extent indicated. The 
accused is to bo set at liberty forthwith. 

V . B . B . Conviction altered. 
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Ram Labhaya J. 

Habib Ali — Petitioner v. Abdul Rashid and 
another — Opposite Party. 

Civil Revn. No. HO of 1951, D/- 5 5-1952. 

Provincial Small Cause Courts Act (1887), Sch. II, 
Art. 24 — Applicability — Suit for refund of money 
paid under arbitration agreement. 

The plaintiff and defendant 3 entered into an arbitra¬ 
tion agreement in pursuance of which they deposited each 
a sum of Rs. 100 with defendant 2 and appointed defen¬ 
dant 1 as arbitrator to decide certain land dispute. The 
arbitrator was to give his award within oue month and 
defendant 3 was to produce K for her deposition before 
the arbitrator. In default, plaintiff was to get the dis¬ 
puted land. Defendant 3 did not perform his part of the 
contract to enable tie arbitrator to decide the dispute. 
The plaintiff then sued the defendants for return of 
Rs. 100 deposited with defendant 2 and also for compensa- 
tion. The defence version that the arbitrator had 
delivered the award but it wa3 lost and that defendant 2 
had paid a part of the amount of Rs. 100 to defendant 3 
was found to be false and the suit was decreed against all 
the defendants. 

Held that (i) the suit was not one to contest au award 
within Sch. II, Art. 24 and therefore, was not excepted 
from the cognizance of a Small Cause Court. [Para 4] 

(ii) The liability to refund the amount of Rs. 100 to the 
plaintiff solely rested with defendant 2 as no part of it 
was paid to defendant 3. Hence no decree could be passed 
as against defendant 3 for refund of the amount. 

[Para 4] 

Anno. Pro. 8m. Cause Courts Act, Sch II, Art. 24 N. 1. 

A. N. llaque — for PetitionerP. Chaudhuri — for 
Opposite Party. 

Order. — This petition of revision is directed 
against the judgment and decree of the Court of 
Small Causes, Karimganj dated 31-5-51 by which 
plaintiffs claim for a sum of Rs. 125 was decreed 
against all the three defendants in the case. 

[ 2 ] Plaintiff’s case was that he and defendant 3 
deposited each a sum of Rs. 100 with defendant 2. 
The occasion for this deposit arose from an agree¬ 
ment between him and defendant 3 by which they 
appointed defendant l as their arbitrator for 
deciding tome land dispute. According to the 
agreement of reference the award was to be given 
within a month and defendant 3 had to produce 
Mt. Kutina Bibi for her deposition before the 
arbitrator. In default plaintiff was to get the dis¬ 
puted land. Defendant 3 did not perform his part 
of the agreement to enable arbitrator to decide 
the dispute. He did not bring Kutina Bibi with 
the result that plaintiff became entitled to the 
land. He then served a notice on defendant 1 on 
3-8-1950 to return the ‘salisnamab’ and to order 
defendant 2 to refund Rs. 100 deposited with him. 
The request was not complied with. Plaintiff 
therefore claimed Rs. 100 deposited by him as also 
a sum of Rs. 25 by way of compensation. A decree 
for the amount claimed was passed against all the 
defondants. The defence set up by defendants 1 
and 3 was that Kutina Bibi was brought within 
time and the award was given according to the 
terms of the agreement of reference after notice to 
the parties. But before the award which had been 


made on stamp paper could be delivered to the* 
parties, it was stolen. It was further pleaded that* 
plaintiff could get no relief without first getting, 
the award set aside. The award it was alleged, 
was in favour of defendant 3. Defendant 2 denied 
the allegation in the plaint and averred that he 
had paid rs. 45 to defendant 3 on 7-8-50 against a 
receipt from him for expenditure which was to be 
incurred in bringing Mt. Kutina Bibi. He express¬ 
ed his willingness to pay the balance of the amount 
left with him. 

[3] The trial Judge found that the defence 
version of the payment of money to defendant 3 
for bringing Kutina Bibi, giving of the award and 
its alleged loss could not be believed on the 
evidence on record. He therefore decreed the 
claim against all the defendants. 

[4] Defendants 1 and 2 have not challenged the 
correctness of the decree. Defendant 3 alone has 
assailed it. On his behalf it has been contended 
that the suit could not have been taken cognizance 
of by the Court of Small Causes as it was excepted 
from the cognizance of the Court of Small Causes 
by virtue of Art. 24 of the Second Schedule to Pro¬ 
vincial Small Cause Courts Act. Article 24 applies 
to a suit to contest an award. This obviously is not 
such a suit and Mr. Hague the learned counsel for 
petitioner has not been able to show thatthis article 
can possibly apply. The suit therefore cannot be 
regarded as one which the Court of Small Causes 
could not try. His second contention was that the 
decree was based on some inadmissible evidence. 
He has not been able to show any piece of evidence 
relied on by the Court in arriving at the finding 
against the defendant which may be inadmissible. 
There is however one point which requires consi¬ 
deration in this case. Plaintiff’s case was that the 
money was deposited with the defendant 2 and he 
has become entitled to its refund as there has been 
no arbitration at all according to the agreement 
of reference. On that basis he could not ask for a 
decree against defendant 3. The finding is entirely 
in his favour. The defence plea that a part of the 
money was spent for bringing Mt. Kutina has 
been negatived. The amount deposited according 
to the finding remained with defendant 2 . Defen¬ 
dant 3 according to the case set up by the plaintiff 
and also according to the finding arrived at by 
the Court below could not be said to have incurred 
any responsibility for refund of the deposit made 
with the defendant 2. The learned Judge of the 
Court of Small Causes has observed that the 
defendants were colluding. Assuming that there 
was collusion, the liability for refund would still 
rest with defendant 2 for it is merely a claim for 
refund of deposit made. In these circumstances 
no decree should have been passed against defen¬ 
dant 3. The learned counsel for plaintiff respon¬ 
dent has no answer to this argument. 

[ 5 ] This petition of revision is therefore allowed. 
The suit against defendant 3 shall stand dismissed 
and the decree of the trial Court shall be modified 
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to this extent. The decree shall stand against 
defendants 1 and 2 . Defendant 3 shall not be 
responsible for any costs in this case. The Rule 
is disposed of accordingly. 

K.S. . Decree modified. 
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Ram Labhaya Ag. 0. J. and Deka J. 

Union of India — Appellant v. Mohim Chan¬ 
dra Dutta — Respondent. 

F. M. A. No. 9 of 1950, D/- 1-4-1952. 

(a) Interpretation of Statutes—Preamble and title 
—Use of. 

For ascertaining the intention of the Legislature, the 
title and the preamble cun be looked to and taken into 
consideration without objection Both together afford the 
key to the understanding of the purpose of the Act as 
the Legislature usually utilises them for expressing its 
intention, though neither the title nor its preamble can 
be utilised for restricting or extending the meaning of 
the operative part when its language is clear and not 
open to doubt They do not override the clear meaning 
of the enactment. [Para 8] 

Anno. Civil P. C., Pre. N. 10. 

(b) Indian Independence Pakistan Courts (Pend¬ 
ing Proceedings) Act (1952), S. 3 — Retrospective 
operation —Applicability to pending execution case— 
(Interpretation.of Statutes — Retrospective operation.) 

It is difficult to say that the Pakistan Courts Act (IX 
[9] of 1952) had deprived the decrees and orders that 
fall within its mischief of their existing finality but even 
if it is assumed that existing rights are touched, the Act 
fully authorises retrospective effect being given to it. 

[Para 7} 

Short of using the term ‘retrospective’ the legislature 
has done everything to indicate its inLention in express 
terms in S. 3 that the Act applies to decrees passed by 
Pakistan Courts which are covered by the definition 
given in S. 2. (Para 8] 

There is nothing in the Act which would indicate that 
the intention of the Legislature was to limit the retros¬ 
pective operation of the Act to decrees of which execu¬ 
tion had not been sought. As its title indicates, it deals 
with ‘pending proceedings’. It is quite comprehensive in 
character. All subsisting and unsatisfied decrees are 
clearly within its ambit. If not expressly, at least by 
necessary implication, the Act has been made applicable 
to decrees whioh have not so far been executed, though 
an application for execution may have been put in. 

[Para 8] 

The general rule that alterations in the law during 
he pendency of an action do not affect the rights of the 
parties whioh have to be decided according to the law as 
it stood when the action was begun caonot apply to this 
Act. Its title, preamble and the operative part all lead 
irresistibly to the conclusion that decrees which had not 
been given effect to before it came into force are within 
ita mischief. [Para 8] 

(c) Interpretation of Statutes—Retrospective ope¬ 
ration —Applicability pending actions. 

The recognised rules of construction do not deny tho 
Legislature power to enact laws with retrospective effect 
to suoh an extent that they may apply to pending litiga¬ 
tions. [Para 8] 

Anno, Civil P. C., Pre. N. 3. 

(d) Indian Independence Pakistan Courts (Pend¬ 
ing Proceedings) Act (1952), S. 3—Act does not con¬ 
travene Arts. 31, 19, 300 of the Constitution and is 
intra vires — (Constitution of India, Art. 19 ( 1 ) (f) 
Art. 31 (1) and (2), and Art. 300. 


Mohim Chandra 

The Indian Independence Pakistan Courts (Pending 
Proceedings) Act (1952) does not contravene Art. 31 (1) 
and ( 2 ), Arts. 19 (1) (0 and 300, Constitution of India. 
The legislation is within tho competence of the Central 
Legislature and is intra vires. [Para 13] 

No contravention of ol. (1) of Art. 31 is involved in 
the legislature enacting impugned Act. The law in 
Arr. 31 (1), refers to statute law and therefore would 
include a law made by Parliament. Clause (2) of Art. 31 
also has got no application. Even assuming that the right 
to execute the decree, which the decree-holder had under 
the Indian Independence (Legal Proceedings) Order of 
1947, was property within the meaning of cl. (2), the 
application of cl. ( 2 ) would be attracted if the property 
was taken possession of or acquired for public purposes. 
Under tbe impugned Act, it cannot be said that any 
decree has been taken possession of or acquired for any 
public purpose. The acquisition or taking also should be 
under some Law, which ie not the case here. This clause 
has, therefore, no application. [Para 11] 

Article 19 (1) (f) can have no application where the 
State has the right to deprive a person of his property 
under any law validly enacted under Art. 31. The right 
to acquire, hold and dispose of property is subject to the 
qualification that a person may be deprived of his pro¬ 
perty by authority of law. Tbe right to enforce the decree 
by execution which was allowed to the vdecree-holder 
by Art. 4, ol. (3), Indian Independence (Legal Proceedings) 
Order, 1947, has been taken away by the Act in question 
and if the right is property it could be taken away by 
authority of law, but not otherwise, as provided by cl. (I) 
of Art. 31. [Para 11] 

So far as Art. 300 was concerned, the reasoning that 
the right of suit against the Union Government, which 
Art. 300 concedes, includes the right to execute a decree 
against it, and the taking of that right contravenes 
Art. 300 would be rather far-fetched. Article 300 does 
not merely lay down the name in which the Government 
of India may sue or be sued. It clothes the Government 
of India with the status of a juristic person. It, there¬ 
fore, could be sued. The word ‘sue’ would cover execution 
proceedings also. It is not limited to suits only. The 
only immunity that the Government of India and the 
Provincial Governments enjoy is for acts done in the 
exercis»of sovereign functions. But this does not mean 
that the Government of India cannot lay down or even 
alter methods of enforcement of foreign decrees even 
though such decrees may be against itself. Article 300 
was not intended to place any such restriction cn the 
legislative powers of the Government of India in this 
respect which admittedly include the power to deprive any 
person of his property by authority of law and also to 
take away vested rights even against the Government by 
authority of law. The impugned legislation does not in 
any way contravene Art. 300. [Para 12] 

D. M. Medhi, G. A—for Appellant', S. M, Lahiri and 
G. K. Deb—for Respondent. 
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Union of India v. Mohim Chandra {Ram Labhaya Ag. G. J.) 


Ram Labhaya Ag. C. J.— This is an appeal 
from an order of the learned Subordinate Judge, 
U. A. D., at Silchar, dated 9-6-1950, in Miscella¬ 
neous case No. 5 of 1950. By this order, the 
learned Sub-Judge disallowed the objections raised 
by the judgment-debtor to the execution of the 
decree. The Union of India is the judgment- 
debtor in the case and this appeal has been pre¬ 
ferred on its behalf. The appeal was presented 
on 18-8-1950. During the pendency of this appeal 
in this Court, the Indian Independence Pakistan 
Courts (Pending Proceedings) Ordinance, 1951 
(vi of 1951) was promulgated. The date of its 
promulgation was 29-10-1951. Before this appeal 
could be heard, the said Ordinance was replaced 
by the Indian Independence Pakistan Courts 
(Pending Proceedings) Act, 1952 (No. ix of 1952). 

[2l The learned Government Advocate has 
urged first—that in view of the provisions contain¬ 
ed in S. 3 of the said Act, the decree in question 
cannot be givon effect to by any Court or autho¬ 
rity in India. He points out that if this conten¬ 
tion prevails, it would not be necessary to decide 
other questions that arise from the order of the 
learned Subordinate Judge, which is under appeal. 
In this view, the learned Advocate is admittedly 
correct. It is, therefore, necessary first to deter¬ 
mine if the Indian Independence Pakistan Courts 
(Ponding Proceedings) Act of 1952, hereafter 
called the Act, bears giving effect to the decree. 
The facts bearing on this question are as follows : 

[3] Mahim Chandra Datta, the respondent, 
obtained his decroe against tho Governor-General 
of India in Council in a Money Suit from the 
Court of tho Subordinate Judge at Sylhot. The 
suit was instituted on 29-7*47. It was disposed of 
on 27 9-49 some two years after tho partition. The 
plaintiff was granted a decree for a sum of 
Rs. 15,094-8-0 against the Governor-General of 
India. The Court of tho Subordinate Judge at 
Sylhet had become at that time a foreign Court 
by reason of the partition of tho country. On 
8 -12-49, the decree-holder applied to the Court at 
Sylhet for a certificate of non-satisfaction to be 
sent to the Court of the Additional District Judge, 
Cachar, ia order to enable him to execute the 
decree there. It was ordered that a certificate of 
non-satisfaction, together with a copy of the decree 
and a copy of the order of the Court be sent to 
tho Additional Judge, at Silchar. On 20-12-49, tho 
decree.holder put in his application for execution 
in the Court of the Subordinate Judge at Silchar 
(Cachar). The application was ordered to be 
registered. The Union of India raised objections 
to the execution of the decree under s. 47, Civil 
P. C. Those objections were disallowed, as stated 
above. But on the application of the judgment- 
debtor, further proceedings in execution were 
stayed, and the learned counsel for the parties are 
agreed that no further stops in execution have 
boon taken since then. 


[ 4 ] Section 3 of the Act provides that 

“Notwithstanding anything contained in any of the 
Orders referred to in 8. 2, no decree to which this Act 
applies, shall be given effect to by any Court or authority 
in India in so far as such decree imposes any liability or 
obligation on any Government in India.*' 

The first question that arises is — whether the 
decree in question in this case is one to which this 
Act applies. Section 2 of the Aot defines the 
expression “decree to which this Act applies'*. 
According to ol. (i) of S. 2, any judgment, decree 
or order as is referred to in cl. (3) of Art. 4 of the 
Indian Independence (Legal Proceedings) Order, 
1947, would be a deoree to which this Aot applies. 
Art. 4 of the Indian Independence (Legal Procee. 
dings) Order, 1947, provides that 

“Notwithstanding the creation of certain new Pro¬ 
vinces and the transfer of certain territories from the 
Proviuce of Assam to the Province of Enst Beneal by the 
Indian Independence Act, 1947—(1) all proceedings pend¬ 
ing immediately before the appointed day in any civil or 
criminal Court (other than a High Court) in the Province 
of Bengal, the Punjab or Assam shall be continued in 
that Court as if the said Act had not been passed, and 
that Court shall continue to have for the purposes of the 
said proceedings, all the jurisdiction and powers whioh it 
had immediately before the appointed day.** 

Clause ( 2 ) of Art. 4 provides for appeals and“appli- 
cations for revision in respect of proceedings refer¬ 
red to in cl. (l); cl. (3), with which we are 
concerned, provides that 

“effect shall be given within the territories of either of 
the two Dominions to any judgment, decree, order or 
sentence of any such Court in the said proceedings, as if 
it had been passed by a Court of competent jurisdiction 
within that Dominion.” 

The effect of cl. ( 3 ) was that judgments, decrees, 
orders or sentences in proceedings pending im¬ 
mediately before 15-8-1947, in the Province of 
Bengal, the Punjab or Assam had to be given 
effect to by the two Dominions as if they had been 
passed by Courts of competent jurisdiction within 
those two Dominions. The decree in this case was 
passed in a suit pending immediately before 
15-8-1947. It, therefore, fell within the scope of 
cl. (3) of Art. 4 of the Indian Independence (Legal 
Proceedings) Order, 1947, which gave it the status 
of a decree passed by a Court of competent juris- 
diction within the Dominion of India, notwith¬ 
standing the fact that it was passed by a .Court at 
Sylhet in Pakistan, which is foreign territory. It 
was by virtue of this provision that a certificate 
of non-satisfaction was brought from the Court at 
Sylhet to the Court at Silchar in Cachar, and the 
decree was sought to be executed against the 
Union of India, though it had been passed against 
the Governor-General of India in Council. The 
decree in this case is clearly covered by the defini¬ 
tion given in s. 2 ol. (i) of the Aot (ix [9] of 1952); 
the Act, therefore, applies to the decree. Mr. Lahiri 

has not disputed this position. 

He has contended that the Act has no retros¬ 
pective operation; it was not so intended by the 
Legislature; and at any rate, the intention 
Legislature that it should have retrospective effec 
and should apply to pending proceedings, has no 
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been brought out, expressly or by necessary impli¬ 
cation. As a consequence, he argues, that it cannot 
apply to a pending execution case. He has also 
urged, for reasons which will be dealt with later, 
that the Act is ultra vires the Legislature. Mr. 
Medhi the learned Government Advocate regards 
the Indian Independence Pakistan Courts Act (IX 
19] of 1952) as procedural in character and inter¬ 
prets the Act as containing, not only by necessary 
implication, but in express terras, a direction that 
the Act will apply even to a pending execution 
case if the decree falling within the mischief of 
the Act had not been given effect to before the 
Ordinance which was replaced by the Act, came 
into force. 

He has referred us to a decision given by me 
sitting singly in S. M. A. No. 5 of 1950 in which 
he points out that the Ordinance which preceded 
the Act was applied to an execution case under 
similar circumstances. In that case, the Court of 
first instance had disallowed objections raised on 
behalf of the judgment-debtor and had ordered 
the execution to proceed. The judgment-debtor 
appealed. The appellate Judge held that the order 
directing the transfer of the decree to the Court at 
Silchar was without jurisdiction. He also held that 
the Court ac Silchar had no jurisdiction to execute 
the decree. It was during the pendency of that 
appeal that The Indian Independence Pakistan 
Courts (Pending Proceedings) Ordinance (vi [6] of 
1951) came into force. The learned advocate for 
the decree-holder conceded that the Ordinance 
applied to decrees which had not been given effect 
to bofore it oame into force. He regarded the 
alteration in the law as procedural in character. 
The question now raised by Mr. Lahiri was not 
.in controversy in that case and, therefore, has to 
be decided as a question of the first instance. 

[5] In support of the first contention that the 
Act cannot be applied retrospectively, Mr. Lahiri 
has first referred to s. 6 of the General Clauses 
Act (X [10] of 1397) and has pointed out that 
according to this section, where any Central Act 
or Regulation made after the commencement of 
the Act, repeals any enactment hitherto made or 
hereafter to be made, then, unless a different 
intention appears, 

“the repeal shall not-(b) affect the previous operation 
of any enactment so repealed or anything duly done or 
suffered thereunder, (c) affect any right, privilege, obliga¬ 
tion or liability acquired, accrued or incurred under any 
enactment so repealed; or (d) affect any investigation, 
legal proceeding or remedy in respect of anv such'right. 
privilege, obligation, liability, penalty, forfeiture or 
punishment, as aforesaid, and for all these purnoses, 
any such investigation, legal proceeding or remedy‘may 
be instituted, continued or enforced, as if the repealing 
Act or Regulation had not been passed. “ 

He regards the Act as a repealing enactment and 
his contention is that the previous operation of the 
Indian Independence (Legal Proceedings) Order, 
1947, the rights acquired under it by the decree- 
holder and the execution proceeding already 
instituted could not be affected by virtue of the 
1952 Assam/21 & 22 


provision contained in els. (b), (o) and (d) of S. 6, 
General Clauses Act. As a consequence, he claims 
that the deoree in question has to be treated as a 
decree passed by a competent Court within this 
Dominion; the decree confers on the decree- 
holder a right and a privilage which cannot be 
affected by the Ordinance (vi [6] of 1951 ) or the 
Act (IX [9] of 1952) ; nor can they apply to the 
execution case which is a pending legal proceed¬ 
ing, unless a different intention appears from the 
language of the Act. 

He has also referred us to p. 222 of “ Maxwell 
on Interpretation of Statutes, Edn. 9 . ” The pass¬ 
age referred to is as follows : 

“No rule of construction is more firmly established 
than this : that a retrospective operation is not to be 
given to a statute so as to impair an existing right or 
obligation, otherwise than as regards matter Deproce¬ 
dure, unless that effect cannot be avoided without doing 
violence to the language of the enactment. If the enact¬ 
ment is expressed in language which is fairly capable of 
either interpretation, it ought to be construed as pro¬ 
spective only. But if the language is plainly retro¬ 
spective, it must be so interpreted. At the same time, it 
is laid down that regard must be paid to the dominant 
intention. ” 


Another general rule applying to pending actions, 
to which our attention has been drawn, is stated 

at p. 229 of the same book ; it is in these terms : 

“ In general, when the law is altered during the 
pendency of au action, the rights of the parties are decid¬ 
ed according to the law as it existed when the action 
was begun, unless the new statute shows a clear inten- 
tion to vary such rights.” 

Hg has also referred to a number of cases in 
which the rules of interpretation referred to 
above have been given effect to. 

[61 In Delhi Cloth and General Mills Co. v. 
Income-tax Commr ., Delhi , a . i. r. 1927 P. c. 242, 
it wfas laid down by their Lordships of the Privy 
Council that : 

“ While provisions of a statute dealing merely with 
matters of procedure may properly, unless that construc¬ 
tion be textually inadmissible, have retrospective effect 
attributed to them, provisions which touch a right in 
existence at the passing of the statute are not to be 
applied retrospectively in the absence of express enact¬ 
ment or necessary intendment. Provisions which if 
applied retrospectively, would deprive of their existing 
finality orders which, when the statute came into force 
were final, are provisions which touch existing rights •” * 


A U 
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the fact that the Indian Independence (Le^al 
Proceedings) Order, 1947, stood repealed by the 
Constitution of India, the decree in question was 
a binding final adjudication of the dispute between 
the parties, and effect could be given to it under 
Art. 4, cl. (3) of the Order. If the I. I. p. C. (P. P.) 
Act (ix [o] of 1952) deprives that decree of its 
finality, by forcing tho decree-holder to sue 
afresh, it would touch existing rights according 
to the decision referred to above. ° 

Reference is also marie to Shiya Janki v Kir- 
tanand Singh, a.i.r. 1936 Pat. 173 in this connec¬ 
tion, in which it was held by Fazl Ali J., that 

“a decree passed by a Court of competent jurisdiction re¬ 
mains a good deoree until it is reversed or set aside on 
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appeal. Such a decree oannot automatically become 
invalid merely because since the passing of the decree, 
the law has changed, unless there is some clear provision 
in the new enactment to make it applicable to pending 
suits and appeals. ” 

Both these cases would show that an existing 
decree confers a right, of which a person may be 
deprived by subsequent legislation only if retro¬ 
spective effect has been provided for, either ex¬ 
pressly or by necessary implication or intendment. 
In Peoples Bank of Northern India, Ltd. v. 
Wahid Bux, A. I. R. 1943 Lah. 170, exempting 
property from sale was not treated as a mere 
matter of procedure. It was held that it was a 
matter affecting the rights of the decree-holder 
and the obligations of the judgment-debtor. The 
conclusion that Mr. Lahiri draws from these 
authorities is that S. 3 of the Act affects rights 
which had accrued before the Act was passed. 

Mr. Medhi does not dispute the applicability of 
the well-recognised rules relating to the inter¬ 
pretation of statutes quoted from Maxwell. He 
concedes that these rules will apply even if the case 
is not covered by S. 6, General Clauses Act, which, 
he argues, does not apply in terms as the Indian 
Independence (Legal Proceedings) Courts Order, 
1947 was not repealed by the Pakistan Ordinance 
(VI [6] of 1951) or the Act (ix [9] of 1952), it having 
already been repealed by the Constitution. But 
he agrees that the Pakistan Courts Act (ix [9] of 
195 - 2 ) has to be interpreted according to the well- 
settled rulo of interpretation reiterated by their 
Lordships of the Privy Council in A. I. R. 1927 
p. c. 242. It follows, therefore, that if the Pakis¬ 
tan Courts Act (IX [9] of 1952) does touch existing 
rights by depriving decrees or orders of their 
existing finality, the Act should not have any 
retrospective effect unless it has been so expressly 
enacted or is necessarily implied in the language 
of the statute. 

[ 7 ] Mr. Medhi has, however, argued that the 
Pakistan Courts Ordinance and the Act which 
replaces it, did not deprive any order or decree 
of its existing finality. The decrees and orders 
remained good for enforcement in the Dominion 
of Pakistan. Bor India, they were foreign decrees 
or orders. They were placed on a par with de¬ 
crees passed in this Dominion for purpose of 
enforcement by a legal proceedings order. That 
order provided a method for the enforcement of 
the decrees. By reason of the provisions contain¬ 
ed in the Pakistan Courts Act (ix [9] of 1952), the 
usual method or procedure of enforcement that 
is available to decree-holders of foreign decrees, 
has ceased to be so, but the change does not affect 
the validity or the finality of the decreesm Pakis¬ 
tan. He points out that Delhi Cloth and General 
Hills Co. v. Income-tax Commv., Delhi , A. I. R. 
1927 P. C. 242 and the other two cases relied on 
bv~ Mr. Lahiri are distinguishable inasmuch as 
they do not deal with foreign decrees. His con¬ 
tention is that a decree-holder who has a decree 
of a foreign Court has no vested right in the pro- 
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cedure that this Dominion may lay down for the 
.enforcement of such decrees. He, therefore, cha¬ 
racterises the ohanges in the law as procedural 
and argues that unless retrospective effect to it 
is textually inadmissible the Pakistan Courts Act- 
(ix [9] of 1952 ) should apply to even a pending exe¬ 
cution if the decree has not already been given 
effect to. The question raised is — whether any 
one has any vested right in the procedure provid¬ 
ed for the execution of a foreign decree. 

This is a very interesting question and is. by 
no means simple. No authorities have been cited 
before on this aspect of the question, and as at 
present advised I am finding it difficult to say 
that the Pakistan Courts Act (ix [9] of 1952) has 
deprived the decrees and orders that fall withm 
its mischief of their existing finality, but this ap¬ 
peal may not be allowed on this ground as, in 
my opinion, even if it is assumed that existing 
rights are touched, the Act fully authorises re¬ 
trospective effect being given to it. 

[8] The preamble to the Act is very significant 
and revealing. It states in no uncertain terms the 
object of the Act. It is to render ineffective cer¬ 
tain decrees and orders passed by Courts in Pa¬ 
kistan against any Government in India and to 
provide an alternative remedy to persons who 
have secured such decrees or orders; it is clear 
that certain decrees and orders passed by Courts 
in Pakistan had to be rendered ineffective and 
the persons who had obtained those decrees or 
orders were to be provided with an alternative 
remedy. In order to achieve this object, S. 3 or 

the Act categorically declares that : 

“Notwithstanding anything contained in any ottof 
orders ref-rred to in S. 2 (and one of the orders referral 
to is the I. I. (L. P.) Order), no decree to which this Act 
applies shall be given effect to by any Court or authority 
in India in so far as such docree imposes any liability 
or obligation on any Government in India.” 

The intention of the Legislature could not have 
been expressed in clearer or more emphatic terms. 
Decrees which had been obtained before the Act 
came into force bad to be made ineffective; a re¬ 
medy was intended to be taken away from ® 
decree-holders for another remedy which 
been conferred; in other words, the f 

enforcement of a Pakistan decree available pe ^ 
the Act was replaced by another mode. It 1S . 
possible to mistake the meaning of the L®S l ® 
ture in this case. Short of using the term, re io - 
pective,* it has done everything to indica e i 
intention in express terms that the Act app ies 
decrees passed by Pakistan Courts whic ar 
covered by the definition given in s. 2. I have n 
doubt that retrospective effect was fully and con 
ciously intended. The expression of the inten i 
is also not lacking in strength or definiteness. 

This, however, does not dispose of the w 
of the contention raised by Mr. Lahiri. His oa 
in the alternative is that even if the Ac 
intended to operate retrospectively, its re l09 P 
tive effect should not extend to pending proc 
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ings. He emphasises that the presumption is that 
the Legislature does not intend what is unjust, 
and urges that the tendency against giving statutes 
retrospective effect rests on this presumption. He 
does not discover anything in the Act which would 
justify its application to pending proceedings. 
Though this question is not entirely free from 
difficulty, I do not find anything in the Act which 
would indicate that the intention was to limit 
the retrospective operation of the Act to decrees 
of which execution had not been sought. As its 
title indicates, it deals with ‘pending proceedings.’ 
It affects rights, if any, acquired under a Pend¬ 
ing Proceedings Order. The very subject-matter 
of the Act is ‘pending proceedings.’ it is quite 
comprehensive in character. In order to make 
certain decrees and orders passed in Pakistan in¬ 
effective, it ordains that the decrees covered by 
the Act shall not be given effect to by any Court 
or authority in India. All subsisting and unsatis¬ 
fied decrees are clearly within its ambit. In this 
case, the decree had been transferred and an exe¬ 
cution application also was put in. No further steps 
have yet been taken. The decree-holder can get 
no relief unless the Court at Silchar agrees to 
give effect to the deoree; it has been forbidden 
from doing so. 

If not expressly, at least by necessary implica¬ 
tion, the Act ha3 been mado applicable to decrees 
which have not so far been executed, though an 
application for execution may have been put in, 
for, once it is conceded that the Act was intend¬ 
ed to have retrospective effect, it becomes diffi¬ 
cult to discriminate between decrees of which 
execution has been sought and decrees about 
which no application is pending. Decrees which 
have not been given effect to, so far cannot bo 
saved from its operation. The Act may appear 
harsh, but the Legislature admittedly had the 
competence to pass it. The recognised rules of 
construction do not deny the Legislature power 
to enact laws with retrospective effect to such an 
extent that they may apply to pending litiga¬ 
tions. 

The general rule that alterations in the law 
during the pendency of an action do not affect 
the rights of the parties which have to be decided 
according to the law as it stood when the action 
was begun cannot apply to this Act. Its title, 
preamble and the operative part —all lead irresis¬ 
tibly to the conclusion that decrees which had not 
been given effect to before it came into force are 
within its mischief. For ascertaining the inten¬ 
tion of the Legislature, the title and the pream¬ 
ble oan be looked to and taken into consideration 
without objection. Both together afford the key 
to the understanding of the purpose of the Act as 
the Legislature usually utilises them for express¬ 
es its intention, though neither the title nor its 
preamble can be utilised for restricting or extend¬ 
ing the meaning of the operative part when its 
language is clear and not open to doubt. They do 


not override the clear meaning of the enactment 
but, in this case there is no conflict whatsoever 
between the title and the preamble on one side 
and the operative part on the other. 

[9] Mr. Lahiri has relied upon certain cases in 
which repealing Act or Acts affecting rights which 
had accrued (even though retrospective in effect) 
were noG applied to pending actions. These cases 
are distinguishable on facts. In Peoples Bank of 
Northern India Ltd. v. Wahid Bux, a. i. r. 
1943 Lah. 170 (F. B.), Act 12 of 1940 had been held 
to have taken away a substantive or vested right 
in the decree-holder who had attached property 
before the Act came into force, by exempting 
certain properties from sale. The decree-holder 
in that case had attached property before the Act 
came into force. In the absence of any express 
provisions in the Act giving tbe new provision 
retrospective effect, it was held that it did not 
apply to pending execution proceedings in which 
attachment had already been effected. There is 
nothing in common between the Act which was 
under consideration in that case (i. e. Punjab 
Relief of Indebtedness Act 12 of 1940) and the one 
that we have before us. Besides one reason which 
forms the basis of the decision in that case, which 
was that attachment had been effected and by the 
attachment itself, the decree-holder had acquired 
substantive rights in the property attached, even 
though the attachment did not amount to a charge. 
In the case before- us, execution has not reached 
any such stage. A distinction was made between 
proceedings in which property had been attached 
and those in which property had not been attach¬ 
ed in the Lahore case. The conclusion of the 
learned Chief Justice who delivered the judgment 
was as follows : 

“To hold that the section (S. 35 of Act 12 of 1940) 
applies not to pending proceedings after altachment, 
does no violence whatsoever to the terms of the section 
bnt on the contrary, gives full effect to the words used! 
That being so, I am bound to hold that the section is not 
retrospective and does not apply to execution proceedings 
pending at the time the Act came into force where attach- 
ment had already been effected.’* 

The contention that an Act intended to have 
retrospective effect could not apply to an execu 
tion proceeding initiated before tbe Act came into 
force, is not supported by this decision. 

In Thistleton v. Frewer (1SG2) 31 l. j. ex. 230 
(page 229 of Maxwell on Interpretation of Statu- 
tes ), s. 32, Medical Act, 1S5S (c. 90 ), which, as 
amended by subsequent statutes, enacted that no 
person should, after tbe 1st January 1859, recover 
any charge for medical treatment ‘‘unless be shall 
prove at the trial” that lie was on the Medical 
Register, was held not to apply to an action for 
medical services, commenced beiore that date In 
Moon v. Durden , (iS43) 2 Ex. 22, the effect of 
S. IS, Gaming Act, S and 9 vict. chap. 109, came 
up for consideration before the learned Barons of 
the Exchequer. The section provided that all con¬ 
tracts or agreements, whether by parol or in 
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writing by way of gaming or wagering, shall be 
null and void and that no suit shall be brought or 
maintained in any Court of law or equity for 
recovering any sum of money or valuable thing 
alleged to be won upon any wager, or which shall 
have been deposited in the hands of any person 
to decide the event on which any wager shall 
have been made. It was held that the section did 
not apply to suits which had been instituted, 
though not decided before the Act came into force. 
Peoples Bank of Northern India Ltd. v. Wahid 
Bux, a. i. R. 1943 Lah. 170 

In Delhi Cloth and General Mills Ltd. v. 
Income-tax Commr., Delhi , A. I. R. 1927 P. C. 
242, the effect of S. 66 a (2) which was added to 
the Income-tax Act, was considered. Section 66A 
(2) provided as follows : 

“An appeal shall lie to His Majesty in Council from 
any judgment of the High Court delivered on a reference 
made under S. 66 in any case which the High Court 
certifies to be a fit one for appeal to His Majesty in 
Council.” 

A right of appeal to Iiis Majesty in Council was 
allowed for the first time. The amending Act by 
which S. G6A was added, was held to be not 
retrospective. The language of cl. (l) of s. G6A 
indicated that the application of the provision 
was meant to be prospective. 

In United Provinces v. Mt. Atika Begum, 
A. I. R. 1941 F. c. 16, the United Provinces appeal¬ 
ed to the Federal Court from the decision of the 
Hi (, h Court in a suit by two landholders for their 
share of the arrears of rent for a certain period 
against the defendants who were tliekadars (les¬ 
sees of proprietary rights in agricultural lands) 
under a registered document, dated 20th April 
1923, fixing an annual rent of Rs. 948 and entitling 
the thekadars to make collection of rents from 
tenants. While the appeal was pending in the 
High Court, the U. P. Regularization of Remis¬ 
sions Act (Act 14 of 1938) came into force. Sulai- 
vnan J., while dealing with the applicability of 
the Act to pending cases, observed as follows : 

“The Legislature was presumably aware of the previous 
decision \n Mahomed Abdul Qaiyum v. Secy, of State , 
I. L. R. (1938) All. 114. and must also have been aware 
that numerous other suits for arrears of rent must be 
oeuding. And yet no express words were put in the 
impugned Act to show that it should apply to all actions 
pending in appeal. Further, tho provision that no such 
order shall be called in question has a certain amount 
of ambiguity in it and leaves it doubtful whether only 
the parties are prevented from questioning the order, or 
even the Court is debarred from ignoring it a? having 
been issued by an unauthorised body, and enforcing the 
law that has not been repealed or amended by the U. P. 
Act.” .... “In view of the trend of judicial decisions 
already referred to, I am of the opinion that the impugn¬ 
ed Act was not applicable to the appeal pending before 
the High Court.” 

In Doolabdas Pettamberdass v. Rami oil Tha- 
ckoorseydoss. 6 moo. ind. App. 109, the Act in 
qupstion (Act of the Indian Legislature, No. 21 of 
1848 ) provided 

“That all agreements, whether made in speaking, 
writing, or otherwise, by way of gaming or wagering, 
shall be null and void; and no suit shall be allowed 


in any Court of Law or Equity for recovering any sum of 
money or valuable thing alleged to be won on any wager, 
or entrusted to any persoa to abide the event of any 
game, or on which any wager is made.” 

It was held that there are no words in the Act 
sufficient to show the intention of the Legislature 
to affect existing rights. In the opinion of their 
Lordships, the Act could not be construed as 
affecting existing contracts, at all events, nob 
those contracts on which actions have already 
been commenced. The Act declared all agreements 
by way of gaming or wagering null and void. It 
also provided that no suit shall be allowed in any 
Court of Law or Equity. 

In Asikannessa Bibi v. Dwijendra Krishna, 
A. I. r. 1931 cal. 92 (2) an application for setting 
aside a sale was made under O. 21, R. 90, Civil 
P. C. The application was dismissed. An appeal 
was sought to be preferred against the order of 
dismissal. The District Judge, however, refused 
to admit the appeal on the ground that the 
decretal amount had not been deposited. The 
amendment of S. 174, Bengal Tenancy Act, which 
required the deposit of the decretal amount, came 
into force long after the application under O. 21, 
R. 90, Civil P. C. had been made. It was held that 
the amendment had no retrospective effect. 

In Kanak Kanti v. Kripx Nath, A. I. R. 1931 
cal. 321, the sub-section introduced in the Bengal 
Tenancy Act by an amending Act of 1925, declar¬ 
ed that in construing S. 20 

“a person shall’b9 deemed to have continually held land in 
a' village, notwithstanding that such village was defined, 
surveyed and recorded as, or declared to constitute a 
village at a date subsequent to the commencement of the 
said period of 12 years.” 

In Shiya Janki v. Kirtanand Singh, A. I. R. 1936 
Pat. 173, a decree was passed by a Court of com¬ 
petent jurisdiction before the Bihar Tenancy Act 
(vill [8] of 1934) came into force. It was held that 
the Act could not apply to pending litigations in 
which decrees had been passed by Courts of com¬ 
petent jurisdiction before the Act came into force. 

In Jyotirindra Narayan Singh v. Puma 
Chandra, a.i.R. 1950 Assam 161, it was held that: 


“It is a recognised rule of construction that larger re- 
rospective power is not to be read into an Act or a P r0vl ‘ 
ion contained in an enactment than what was c ear y 
ntended by the Legislature.” 

Che Act in question in that case was applicable to 
lending suit 3 and appeals, and it was held that l 
jould not apply to pending execution proceedings. 

In Moohomed Amir Khan v. Mohd Khalil, 
I. R 1947 Lah. 180, a District Magistrate issued 
i notification under the Defence of India Ku e 
luring the peudency of a suit for ejectment. 

notification provided that : . _ anV 

“No tenant or sub-tenant shall be evicted fro . 
such accommodation so long as he pays an “ ^ rea T 
willing to pay rent according to the terms of the . 

ind subject to the limit fixed in the Punjab Urba 
Restriction Act and otherwise in the opinion 
District Magistrate. Sargodha, conducts hiniae ' f ** 
*ood tenant both as regards personal conduct and 

sonable care of the property.” 
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It was held that there was nothing in the notifica¬ 
tion to show that it was intended to have retros¬ 
pective operation, so as to affect pending actions. 

In Jaga Mohan v. Behari Barui, 39 cal. W. N. 
1006, S. 183, Bengal Tenancy Act, as amended by 
Act iv [4] of 1928, was found to be not so retros¬ 
pective in operation as to apply to a pending suit 
which was for enhancement of rent under s. 52. 
It was held that S. 188, as amended by Act IV [4i 
of 1928, conferred a new right of action and, 
therefore, could not apply to pending suits. 

In Sudkya Ramji v. Mohammed Issak, A. I. R. 

1950 Bom. 236, it was held that : 

“Where tho statute is passed pending an action as 
distinct from ‘after the date of the cause of action,’ strong 
and distinct words are necessary to alter the vested rights 
of either litigant as they stood at the commencement of 
the action.” 

[10] The rule of construction followed in the 
cases above referred to is very well recognised. 
There is no controversy about it, and the learned 
Government Advocate has no quarrel with it, as 
stated above. What he has contended is that in 
this case the Legislature has made its intention 
manifest, the language employed in the Act is not 
doubtful—it does not admit of two interpreta¬ 
tions; it forbids the Courts from giving effect to 
certain decree. The. provisions of Acts, whether 
they were amending Acts or not, when they affect 
existing rights, were not given retrospective effect, 
so as to make them applicable to pending suits or 
appeals or actions in cases relied on by Mr. 
Lahiri, but the finding in each case was that there 
was nothing in the language of the statute by 
which the law was changed during the pen¬ 
dency of an action, to indicate that it was meant 
to apply to pending actions. I have set out the 
provisions of Acts, the effect ol which came up for 
consideration in those cases. I do not see any 
similarity in the provisions contained in the Acts 
dealt with in those cases with the provisions in 
this case. In all those cases, retrospective effect 
was not provided for either expressly or by neces¬ 
sary intendment. The Act in the present case is 
very different. It embodies an unqualified manda¬ 
tory provision by which it prevents Courts from 
giving effect to existing decrees; the result is that 
all deorees to which effect had not been given 
before the Act came into force, fall within its 
ambit. Tho meaning of the operative part of the 
Act as also the intention of Legislature cannot be 
mistaken. 

The decree can be saved from its operation 
only if, in the circumstances of this case, it can 
be said that effect has already been given to it. 
This is a very difficult thing to say. All that has 
happened in tho case so far is that a certificate of 
non-satisfaction has been sent by the Court which 
passed the decree to the Court in which the 
decree is sought to be executed. An application 
for execution of the decree also has been put in. 
The judgment-debtor objected to the execution of 
the decree on certain grounds. These objections 
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were overruled, but no further steps were taken 
in execution, and the proceedings were stayed. I 
do not think it can be urged with reason that the 
decree has already been given effect to. If it has 
not been given effect to so far, the Courts have no 
power to give effect to it. To this extent the Act 
was intended to have retrospective effect, and the 
intention of the Legislature appears in express 
terms. 

[ill The next important contention raised by 
Mr. Lahiri was that the Act is ultra vires the 
Constitution inasmuch as it contravenes els. (l) 
and (2) of Art. 31 of the Constitution. This con¬ 
tention seems to me to be without any merit. 
Clause (1) of Art. 3L provides that “no person-shall 
be deprived of his property save by authority of 
law.” Assuming for the sake of argument that the 
Act deprives the respondent of his property, it has 
dearly been done by authority of law. The law 
in this Article refers to Statute law. It is obvious 
that private property may be taken away by 
legislative sanction, though not by a mere execu¬ 
tive order. It is not contended that the word 
‘law’ in this Article would not include a law made 
by Parliament. No contravention of cl. (l) of 
Art. 31 is involved in the legislature enacting the: 
impugned Act. 

Clause (2) of Art. 31 also has got no application; 
it applies to cases only where property, movable 
or immovable, including any interest in or in any 
company owning any commercial or industrial 
undertaking, is taken possession of or acquired for 
public purposes under any law authorising the 
taking of such possession or such acquisition. 
Assuming even here that the right to execute the 
decree, which the decree-holder had under the 
Indian Independence (Legal Proceedings) Order of 
1947, was property within the meaning of cl. (2), the 
application of cl. (2) would be attracted if the 
property was taken possession of or acquired for 
public purposes. In this case, the decree in favour 
of the respondent has not been taken possession 
of or acquired for any public purpose. The 
acquisition or taking also should be under some 
law, which is not the case here. This clause has, 
therefore, no application. The learned counsel 
also urged in the alternative that the provisions 
contained in the Act contravene Art. 19 (l), cl. (f) 
of the Constitution. Clause (f) of Sub-s. (l) of 
Art. 19 of the Constitution guarantees to the 
citizen the right to acquire, hold and dispose of 
property. Article 19 (l) (f) can have no applica¬ 
tion where the State has the right to deprive a 
person of his property under any law validly 
enacted under Art. 31. The right to acquire, hold 
and dispose of property is subject to the qualifica¬ 
tion that a person may be deprived of his pro¬ 
perty by authority of law. The right to enforce 
the decree by execution which was allowed to 
the decree-holder by Art. 4, cl. (3) of the Indian 
Independence (Legal Proceedings) Order, 1947 , 
has been taken away by this Act, and if the right 
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is property, as contended by Mr. Lahiri, it could 
be taken away by authority of law, but not 
otherwise, as provided by cl. (l) of Art. 31. There 
i9 nothing in Art. 19, cl. 1 (f), to prevent its being 
taken away by authority of law. If the Act de¬ 
prives the respondent of property, the Consti¬ 
tution permits it, when it is done under the 
authority of law. The power to deprive a person 
of his property or to take possession of or acquire 
it for publio purposes under the authority of law, 
are much wider than the power to acquire, hold 
and dispose of property under Art. 19 (l) (f) of the 
Constitution. The impugned Act does not involve 
any contravention of Art. 19 (l) (f) either, on Mr. 
Lahiri’s own showing. 

[12] Mr. Lahiri has also argued that the 
impugned Act offends against the provisions 
contained in Art. 300 of the Constitution. This 
contention also has no force. Article 300 provides 
that the Government of India and any State 
Government may sue or be sued in the name of 
the Union and in the name of the State respec¬ 
tively in relation to their respective affairs. Mr. 
Lahiri did not clearly indicate the process by 
which he discovers any violation of Art. 300 on 
the part of the Legislature by enacting the im¬ 
pugned Act. The process of his reasoning may 
well be that the right of suit against the Union 
Government, which Art. 300 conoedes, includes the 
right to execute a decree against it, and the taking 
away of that right would contravene Art. 300. 
This would be rather far-fetched. Article 300 does 
not merely lay down the name in which the Govern¬ 
ment of India may sue or be sued. It clothes the 
Government of India with the status of a juristic 
person. It therefore could be sued. The word ‘sue’ 
would cover execution proceedings also. It is not 
limited to suits only. The only immunity that the 
Government of India and the Provincial Govern¬ 
ments enjoy is for acts done in the exercise of 
sovereign functions. This is correct so far as it 
goes, but it does not mean that the Government 
of India cannot lay down or even alter methods 
of enforcement of foreign decrees even though 
such decrees may be against itself. Article 300 
was not intended to place any such restriction on 
the legislative powers of the Government of India 
in this respect. Its purpose is to bring out that 
the Government of India and the State Govern¬ 
ments are juristic persons. They can sue and be 
sued in the same manner as they might have 
sued or been sued if the Constitution had not 
been enacted. It has no reference to the legis¬ 
lative powers of the Government of India, which 
admittedly include the power to deprive any 
person of his property by authority of law and 
also to take away vested rights even against the 
Government by authority of law. The impugned 
legislation does not in any way contravene 
Art. 300. 

[13] Mr. Lahiri concedes that if the provisions 
of the Constitution relied on by him (Art. 31 (l) & 


(2), Art. 19 (l) and Art. 300) are not contravened, 
the legislation was within the competence of the 
Central Legislature and would not be in excess of 
its authority. In these circumstances, consider-J 
ing the conclusion I have reached, the impugned) 
Act must be found to be intra vires. The effect 
of the Act is to render the decree ineffective for 
purposes of execution. It is not necessary in 
these circumstances, to deal with other objections 
against the execution of the decree, and the 
appeal must succeed on this ground alone. 

[14] The appeal is, therefore, allowed, but, 
considering the fact that the act which renders 
the decree incapable of execution came into force 
during the pendency of this appeal, we leave the 
parties to bear their own costs. 

[ 15 ] Deka J. —I agree. 

AIV.B.B. Appeal allowed. 
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Thadani C. J., Ram Labhaya and Deka, JJ. 

Jagat Chandra De, Petitioner v. Gopalram 
Das, Opposite-Party. 

Civil Rule No. 181 of 1951, D/- 26-0-1952. 

Constitution of India, Art. 227.-Cases in which High 
Court has no revisional jurisdiction—Exercise of juris¬ 
diction under Article—Appellate order under S. 9, 
Assam Adhiars Protection and Regulation Act, 1948 — 
(Assam Adhiars Protection and Regulation Act (12 of 
1948), Ss. 9 and 2). 

In cases where the revisional jurisdiction of the High 
Court has been taken away by a competent legislature the 
High Court unless there is an absence, excess or abuse, of 
jurisdiction, will not interfere in exercise of its extraordi¬ 
nary jurisdiction under Art. 227 and make that jurisdic¬ 
tion a substitute for the revisional jurisdiction. [Pr. 2] 

The Assam Adhiars Protection and Regulation Act 
1948, does not provide for a remedy by way of revision 
and hence where the Deputy Commissioner in an appeal 
under S. 9 of that Act holds, after giving reasons, that 
certain exhibits in the case constitute an agreement 
within the meaning of S. 2 of that Act, whether the 
reasons given are right or wrong, it is not a matter 
which can be considered by the High Court in exercise of 
its extraordinary jurisdiction under Art. 227 of the 
Constitution. A. I. R. 1951 Assam L06, Rel. on. [Para 2J 

Anno: Constn. of India, Art. 227, N. 1. 

S. K. Ghose and P. Chaudhuri — for Petitioner; 
N. M. Dam — for Opposite Party. 

Thadani C. J. —This is a petition under Art. 
227 of the Constitution of India directed against 
an appellate order of the learned Deputy Com¬ 
missioner of Cachar, dated 20-6-1951, by which he 
allowed an appeal preferred under S. 9, Assam 
Adhiars Protection and Regulation Act, 1948. The 
order of the learned Deputy Commissioner is in 
these terms: 

“Heard both parties. Seen Exts. 1 and 2. Ext. I is the 
relevant document here. It is clearly laid down in 
Ext. 1 that the tenant should pay in kind; in default, ne 
should pay cash equivaleut. I have maintained elsewhere 
that an adhiar must pay only in kind and if there is 
another stipulation in a kabala by which he is allowe 
to pay in cash, he cannot be called an adhiar within 0 
meaning of S. 2 (1), Assam Adhiars Protection and Regu- 
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lation Act, 1949. The appeal is, therefore, allowed and 
the order of the learned lower Court is set aside.” 

The order of the learned Deputy Commissioner 
purports to interpret S. 2 (l), Assam Adhiars Pro¬ 
tection and Regulation Act, 1948 with reference 
to an agreement which it is alleged is protected 
by the Act. The learned Deputy Commissioner is 
of the view that when a person by a document 
stipulates to deliver a quantity of the crop, but in 
default stipulates to pay a specified sum of money, 
the document cannot be regarded as an agreement 
under the Assam Adhiars Protection and Regula¬ 
tion Act. 1948. The view of the learned Deputy 
Commissioner is based upon the construction of 
Exts. 1 and 2. The learned Deputy Commissioner 
has set out the material parts of the agreement in 
doing which he has shown that he has applied his 
mind to the question for his determination. 

[2] This Court had occasion to express its view 
in a case reported in 1951 Assam 106 on the scope 
of Art. 227 of the Constitution of India. It was 
observed: 

“Speaking generally, this power of superintendence 
places at the disposal of the High Court an extraordinary 
reserve of power in order that there should be no species 
of injustice which the High Court may not be able to 
cure. Since the jurisdiction is extraordinary, it should 
not serve ordinarily as a substitute for reviaional juris¬ 
diction in cases where the revisional jurisdiction has 
been taken away from the High Court by a competent 
Legislature, though even in such cases absence, excess 
or abuse of jurisdiction will no doubt justify inter¬ 
ference.” 

In this case, far from there being absence, excess 
or abuse of jurisdiction exercised by the learned 
Deputy Commissioner in the matter of the dis¬ 
posal of the appeal preferred under S. 9, Assam 
Adhiars Protection and Regulation Act, 1948, he 
has given certain reasons for coming to the con¬ 
clusion that Exts. 1 and 2 do not constitute an 
agreement within the meaning of S. 2 of the Act. 
Whether the reasons are right or wrong, is not 
a matter which we can consider in the exercise of 
our extraordinary jurisdiction under Art. 227 of 
the Constitution of India —specially when the 
Assam Adhiars Protection and Regulation Act 
does not provide for a remedy by way of revision. 
The final remedy is by way of an appeal under 
Itho Act. 

[3] The result is that the petition is dismissed 
with costs. Hearing fee is assessed at Rs. ig. 

[ 4 ] Ram Labhaya J. —I agree. 

[ 5 ] H. Deka J —I agree. 

A, M.K.S. Petition dismissed. 
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Thadani C. J. 

Prabhat Malla Darooah—Petitioner v. D. C. t 
Kamrup and others —Opposite Party. 

Criminal Misc. Case No. 17 of 1951, D/- 26-7-1951. 

(a) Constitution of India, Art. 22 (2) — Order of 
remand—Who can pass—Subsequent remand_Pro¬ 

duction of accused before Magistrate — Necessity of 
— (Criminal P. C. (1898), S. 167). 
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An order of remand can only be passed by a Magis¬ 
trate Bitting as a Court. It is immaterial where such a 
Magistrate \va3 sitting at the time of the passing of the 
order. Neither Art. 22 of the Constitution nor S. 167, 
Criminal P. 0. requires production of an accused person 
before a Magistrate on tho occasion of a subsequent 
remand. [Para 2] 

Anno. Criminal P. C., S. 167, Notes 4 and 6. 

(b) Criminal Law Amendment Act (1908), S. 16 — 
Declaration under—Effect. 

The effect of a declaration under S. 16 is to enable the 
police to investigate a cognizable offence punishable 
under S. 17. The declaration stands on the same footing 
as an information of a cognizable offence under the 
Penal Code. [Paras 4, 6] 

Anno. Criminal Law Amendment Act, S. 16, N. 1. 

(c) Criminal Law Amendment Act (1908), Ss. 15 
and 16 — Provisions of, do not offend Art. 19 (1) (c) 
of Constitution — (Constitution ot India, Art. 19 
(l)(c)). 

Far from imposing restrictions on a citizen's right 
given by Art. 19 (1) (c), Constitution of India, S. 16 res¬ 
tricts the power of tbe Provincial Government in the 
matter of making a declaration by laying down certain 
requirements for a valid declaration. Assuming that such 
requirements can be regarded as restrictions on the 
right of a citizen to form an association, they cannot be 
regarded as unreasonable. The provisions of Ss. 15 and 
16 cannot, therefore, be held to offend the fundamental 
rights guaranteed by Art. 19 (1) (c). [Paras 8, 9] 

Anno. Criminal Law Amendment Act, S. 16, N. 1. 

B. C. Barua and S. C. Bordoloi — for Petitioner', 
D. N. Medhi, Govt. Advocate — for the State. 

REFERENCE./ Para. 

(’51) A. I. R. 1951 Mad. 147 : (52 Cri. L. J. 515 

F. B.). 3 

Order.— This is an application for a writ of 
Habeas Corpus under the provisions of Art. 226, 
Constitution of India, in a case in which the peti¬ 
tioner, Prabhat Malla Barooah, is being prosecut¬ 
ed under S. 17 (l), Criminal Law Amendment Act 
(Act 14 of 1908), in the Court of a Magistrate at 
Nalbari. Mr. Barua for the petitioner demands 
the release of the petitioner on the following 
grounds: (1) That the petitioner, after his arrest 
by the Police, was not produced before a Court, 
but before a Magistrate who was not then sitting 
as a Court. (2) That the petitioner was produced 
before a Magistrate only on the occasion of the 
first remand, but not on any subsequent occasion. 
( 3 ) That S3. 15 and 16 , Criminal Law Amendment 
Act offend the fundamental right guaranteed by 
Art. 19 ( 1 ) (c), Constitution of India, and are, 
therefore, void; that in any case, the provisions 
of Ss. 15 and 16 , Criminal Law Amendment Act, 
are not reasonable restrictions on the exercise of 
the right conferred by cl. (c) of Art. 19 ( 1 ), Con¬ 
stitution of India. 

[2] There is no substance in the first two con¬ 
tentions. It is not disputed by Mr. Barua that 
the Magistrate before whom the petitioner was 
produced for the purposes of a remand, did pass 
an order of remand. An order of remand can 
only be passed by a Magistrate sitting as a Court. 
It is immaterial where such a Magistrate was 
sitting at the time of the passing of tho order. 
Neither Art. 22, Constitution of India, nor S. 107, 
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Criminal P. C. requires the production of an ac¬ 
cused person before a Magistrate on the occasion 
of a subsequent remand. 

[3] In regard to the third contention, Mr. Barua 
has relied upon the F. B. decision of the Madras 
High Court, V. G. Row v. State of Madras , 
A. I. B. 1951 Mad. 147 (f. b.) which has taken the 
view that Ss. 15 and 16, Criminal Law Amend¬ 
ment Act, offend the fundamental right given by 
Art. 19 (1) (c), Constitution of India. The case 
before the learned Judges of the Madras High 
Court was a case under the Criminal Law Amend¬ 
ment Act, 1908, as amended by the Madras Legis¬ 
lature. With all respect, any observations made 
by the learned Judges on the question of the 
validity or otherwise of the provisions of the un¬ 
amended Act, can only be regarded as obiter 
dicta. The State of Assam has not amended the 
Criminal Law Amendment Act of 1908 (Act 14 of 
190s). The case before me is one under the Cri¬ 
minal Law Amendment Act itself. 

[4] Mr. Barua for the petitioner conceded that 
the Criminal Law Amendment Act is punitive 
enactment, dealing as it does with a punishable 
offence. It is manifest that when an offence is 
alleged to have been committed and the offender 
has to be tried, some agency must be empowered 
to set the law in motion. In an ordinary cogni¬ 
zable offence, the agency is the Police which acts 
upon information received. The power to set the 
law in motion in respect of an offence punishable 
under S. 17 ( 1 ), Criminal Law Amendment Act, is 
conferred upon a Provincial Government —a power 
which it exercises in the form of a declaration 
made under S. 16 . An offence punishable under 
S. 2 7 (l) is a cognizable offence. Until a declara¬ 
tion is made by the Provincial Government under 
S. 16 of the Act, the Police cannot arrest the 
offender without a warrant. In other words, the 
effect of a declaration under S. 16 is to enable the 
Police to investigate a cognizable offence punish¬ 
able under S. 17. 

[5] The learned Judges of the Madras High 
Court have characterised the declaration under 
S. 16 as arbitrary and naked because in their view, 
it is not justiciable. With all respect, I am unable 
to share this view. Tho words “powers hereby 
conferred’ in cl. (b) of s. 15 ( 2 ) are of considerable 
significance. Section 15 ( 2 ), Criminal Law Amend¬ 
ment Act defines an “unlawful association 

“An ‘unlawful association’ means an association_(a) 

which encourages or aids persons to commit acts of 
violence or intimidation or of which the members habit¬ 
ually commit such acts, or (b) which has been declared to 
be unlawful by the Provincial Government under the 
powers hereby conferred”; 

the powers hereby conferred are stated in S. 16 
which is in these terms: 

“If the Provincial Government is of opinion that any 
association interferes or has for its object interference 
with the administration of the law or with the main¬ 
tenance of law and order, or that it constitutes a danger 
to the public peace, the Provincial Government may, by 
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notification in the Official Gazettej declare such associa- 
tion to be unlawful.” , 

As I have said, some agency must be empowered 
to set the law in motion. In the matter of the 
commission of a cognizable offence under the 
Indian Penal Code, it is the informant who setsfche 
law in motion, and if the Police is satisfied that 
a cognizable offence has been committed, it pro¬ 
ceeds to arrest the accused person. Under the 
Criminal Law Amendment Act, instead of an in¬ 
formant setting the law in motion it is the 
Provincial Govt, which sets the law in motion by 
making a declaration under S. 16 . Without such a 
declaration, a Police Officer will not be in a 
position to arrest a person alleged to be a member 
of an unlawful association. 

[6] The subject of unlawful assemblies, as dis¬ 
tinguished from unlawful associations under the 
Criminal Law Amendment Act, is dealt with in 
the Indian Penal Code beginning with S. 141. 
Membership of an unlawful assembly as defined 
in S. 141, Penal Code, is made punishable under 
s. 143 , Penal Code. An offence punishable under 
S. 143 , Penal Code, is a cognizable offence and if 
the Police is informed that a particular person is 
a member of an unlawful assembly, the O. C. of 
the Police Station will proceed to investigate the 
case, and if satisfied upon the completion of in¬ 
vestigation that he has committed an offence under 
S. 143, Penal Code will send him up for trial. Under 
the Criminal Law Amendment Act, a Police Officer, 
having regard to the provisions of S. 5, Criminal 
P. C., can only arrest a member of an unlawful 
association provided be has before him a declara¬ 
tion of the Provincial Government made under 
S. 16. It seems to me, then that the declaration 
made under S. 16 , Criminal Law Amendment Act, 
stands on the same footing as an information of a 
cognizable offence under the Indian Penal Code. 

[ 7 ] Viewed in this light, can it be said that 
when the Provincial Government declares an 
association to be unlawful, the declaration deprives 
an accused person of his right to prove that the 
association is not an unlawful association, and that 

in any case, he is not a member of such an associa¬ 
tion. It seems to me that the declaration con¬ 
templated by S. 16 , Criminal Law Amendment 
Act is, on the contrary, a safeguard provided for 
the benefit of persons who are sought to be pro¬ 
secuted under S. 17 ( 1 ) of the Act. 

[8] It was not suggested by Mr. Barua for the 
petitioner that at the trial the petitioner would 
be debarred from proving that he was not a mem¬ 
ber of an association declared to be unlawful 
by the Provincial Government. His contention 
was that the declaration itself was not liable to 
be challenged. But it is manifest that if the de¬ 
claration made under S. 16 serves no other pur¬ 
pose than an information given in a cognizable 
offence, it is open to an accused person to prove 
that the facts upon which the declaration is based, 
are not true, even as it is open to an accused 
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person to prove that the facts upon which the 
information of a cognizable offence is based are 
nob true. In my opinion, it would be open to an 
accused person prosecuted under S. 17 (l), Crimi¬ 
nal Law Amendment Act to prove that the 
association does not interfere or has for its object 
interference with the administration of the law 
or with the maintenance of law and ordor, and 
that it does not constitute a danger to the public 
peace. Section 15 (2) (b) must be read with S. 1(3, 
Criminal Law Amendment Act. Section 16 does 
not impose any restrictions, it merely lays down 
the requirements of a valid declaration. Far from 
imposing restrictions on a citizen’s right given by 
Art. 19 (l) (c), it restricts the power of the Pro¬ 
vincial Government in the matter of making a 
declaration under S. 16, by laying down certain re¬ 
quirements for a valid declaration—requirements 
which, in my opinion, are justiciable. Assuming 
that the requirements of a valid declaration under 
S. 16 can be regarded as restrictions on the right 
of a citizen to form an association, I am unable 
to regard them as unreasonable. I scarcely think 
that a restriction on the right of a citizen to 
desist from interfering with the administration 
of law or with the maintenance of law, can be 
characterised as unreasonable. Manifestly it is 
reasonable, for instance, to prevent a citizen from 
forming an association for the purpose of way¬ 
laying witnesses on their way to a Court of law, 
by declaring him a member of an unlawful asso¬ 
ciation. 

[9] In the result, I am unable to hold that the 
provisions of Ss. 15 and 16, Criminal Law Amend¬ 
ment Act of 190S (Act XIV [14] of 190S) offend the 
fundamental right guaranteed by Art. 19 (l) (c), 
Constitution of India. The petition is dismissed. 
The Rule is discharged. 

A/V.R.B. Petition dismissed. 
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Tilalc Singh—Petitioner v. The State. 

Criminal Revn. Nos. 93 and 107 of 1951, D/-28-4-1952. 

(a) Criminal P. C. (1898), Ss. 297 and 161 (Si- 
Record of statements in boiled form in contravention 
of S. 161 (3) —Direction to jury—Duty of Judge. 

Where the statements of witnesses to police have been 
recorded in a boiled form in contravention of the provi- 
sions of S. 1G1 (3), Criminal P. C. it is the duty of the 
judge to warn the jury as to the danger of accepting 
these witnesses in the circumstances as witnesses of 
truth and should tell the jury that it is open to them if 
they thought proper to disbelieve them on the assump¬ 
tion that their statements if properly recorded would 
have contradicted their evidence iu Court. A. I. R. 1948 
Cal. 278 & A. I. R. 1950 Cal. 363, Rel. on. [Paras 8, 9] 

Anno. Or. P. C., S. 161 N. 6 ; S. 297 N. 9. 

(b) Evidence Act (1872), S. 30—Retracted confes¬ 
sion—Value of—Criminal P. C. (1898), Ss. 164, 297. 

In a jury trial it is the duty of the judge to tell the 
jury that a retracted confession though admissible should 
carry no weight as against the person other than the 
maker, that its value against the co-accused is nil and 


that a retracted confession itself should in no way be 
used to support a conviction. [Para 10} 

Anno. Evi. Act, S. 30 N. 9 ; Cri. P. C., S. 164 N. 18 ; 
S. 297 N. 9. 

S. K. Ghoso and P. Chaudhuri in No. 98 and J. C- 
Medhi in No. 107 — for Petitioners', D. N. Medh t Sr. 


Govt. Advocate—for the State. 

REFERENCES : Courtwar/Chvonological/ Paras. 
(’47) A. I. R. 1947 P. C. 67 : (48 Cri. L. J. 533). 11 

(’48) 52 Cal. W. N. 401 : (A. I. R. 1948 Cal. 278 : 49 Cri.. 

L J. 469). 7, 8. 

(’50) 54 Cal. W. N. 447 : (A. I. R. 1950 Cal. 363 : 51 Cri. 
L. J. 1307). 7, 8, 11 


Daka J. — These are two criminal revisions, 
one tiled by Tilak Singh alias Phasu and the other 
on behalf of Bhusan Chandra Chetia, Serajuddin 
Lodua, and Protap Singh against the order of the 
Sessions Judge, U. A. D., dated 5-7-1951 in two 
analogous criminal appeals. All these four peti¬ 
tioners along with four others were tried in the 
Court of Session by the Assistant Sessions Judge, 
U. A. D. and six of them including the present- 
petitioners were found guilty under S. 395, PenaL 
Code and were convicted by the Assistant Ses¬ 
sions Judge agreeing with the unanimous verdict 
of the jury and each of the accused was sentenced 
to three years’ rigorous imprisonment. All the 
six convicted persons appealed to the Sessions 
Judge and their appeals were dismissed as stated 
above and only four of them have moved this 
Court and rules were issued in each of the two 
revision cases (Criminal Revision No. 98/51 by 
Tilak Singh and Criminal Revision No. 107/51 by 
Bhusan Chandra Chetia and two others) and they 
are heard together. 

[2] The learned Sessions Judge held that there 
were not sufiicient misdirections in the charge to 
make it defective and the legal contentions which 
were raised were considered to be of little sub¬ 
stance. I reproduce below the passage from the 
appellate judgment showing the attitude taken 
by the petitioners in the Court of the Sessions 
Judge : 

“ The charge delivered by the learned judge has been 
assailed by the learned Advocate for the accused-appel¬ 
lants on two grounds, viz., (1) that the learned judge’s 
charge witli regard to the value of a retracted confession 
as against a co-accused was not Bulliciently clear and 
explicit, and (2) that the learned judge’s discussion of 
law bearing on the fact of the failure of the Investigat¬ 
ing Oilicer to record the statements of the prosecut ion 
witnesses in accordance with the provisions of sub-s. ( 3 ) 
of S. 161, Criminal P. C. was incomplete and unintel¬ 
ligible to the jury. The leading Advocate for the accused- 
appellants admitted that otherwise the charge delivered 
by the learned judge was on the whole lair and elabo¬ 
rate.’* 

The same points have been urged before us on 
behalf of the petitioners with some modifications 
and additions which I shall deal with later. 

[a] The following contentions have been raised 
by Mr. Ghose on behalf of Tilak Singh alias Phasu 
(1) that the learned Sessions Judge failed to place 
before the jury certain relevant fact with regard 
to the nationality of the dacoits as was recorded 
in the F. I. R. ( 2 ) that it was not placed before 
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the jury by the learned Assistant Sessions Judge 
■that the accused was a man known from before 
to some of the inmates of the house of Juthalal 
in whose house the dacoity was committed, ( 3 ) 
that the learned Assistant Sessions Judge failed 
to give proper direction to the jury as to the 
•defects in the investigation by the Police for not 
recording properly the statements of the witnesses 
under S. 161 (3), Criminal P. C. and to what 
extent the accused were prejudiced thereby and 

( 4 ) that the learned Assistant Sessions Judge fail¬ 
ed to give proper direction as tD the effect of the 
retracted confessional statements made by two 
of the accused persons Kolia and Protap against 
other accused persons including Tilak Singh. 

Cl] Mr. J. C. Med hi, appearing on behalf of the 
other three petitioners has raised two of the 
identical points in defence of his clients and they 
were, ( 1 ) that the evidence of the witnesses not 
being properly recorded by the Police during the 
investigation, the Assistant Sessions Judge ought 
to have directed the jury that the testimony of 
those witnesses should have been treated as un¬ 
reliable and (2) that the Assistant Sessions Judge 
failed to give proper direction as to the effect of 
the retracted confessions both against the maker 
as well as against the co-accused. He drew our 
attention to some other points in relation to each 
•of the accused persons whom he represented and 
I shall deal with those objections while dealing 
with their respective cases. 

[5] With regard to Mr. Ghose’s first contention, 
the relevant passage in the F. I. R. is that the 
inmates of the house of Juthalal Agarwalla report¬ 
ed that while the dacoits were inside the house 
they were talking in Assamese and some used 
English words ‘ Quick, quick ’ and they (inmates) 
took them to be Assamese. Mr. Ghose’s conten¬ 
tion is that his client Tilak Singh is a Punjabi 
and the inmates of the house being under the 
impression at the material time that fchfc dacoits 
were Assamese the jury should have been told about 
this and that might have led the jury to doubt 
as to whether his client was a participant in the 
crime. It appears from the charge that the F. I. R. 
was placed before the jury but no special stress 
was laid on this passage as alleged. We do not 
know what the accused looked like, that is whe¬ 
ther he had any distinguishable feature but it 
appears from the record that the accused knew 
Assamese and he has not only made his statements 
in the Committing Court as well as in the Sessions 
Court in Assamese but put his signature also in 
Assamese. It must, therefore, be presumed that 
the accused could talk in Assamese and if the 
impression was created by the talk the accused 
had, it is immaterial whether he looked like a 
Punjabi or an Assamese. The Ejahar being placed 
before the jury in its entirety, we cannot say that 
anything material was withheld or that special 
stress ought to have been laid on this passage. 
We, therefore, do not consider the omission as 


pointed by Mr. Ghose to be a material defect in 
the charge. 

[6] With regard to his second contention that 
it was not placed before the jury that the accused 
was known to the sons of Juthalal or his wife 
from before, we must hold that Mr. Ghose’s con¬ 
tention is not correct. The learned Assistant 
Sessions Judge took sufficient pains to place before 
the jury that this accused was known to Rames- 
war,—Juthalal’s brother from before and that 
Juthalal and the members of his family once 
travelled in his taxi during night. The learned 
Judge categorically states that the implication of 
the evidence is that he (Tilak Singh) must be a 
known man from before and if he was really in 
the gang and if he was really recognised how is 
it that he was not described by Sitaram before 
Rameswar that one of them was that taxi owner. 
We, therefore, cannot say that sufficient direction 
was not given on the point. The learned Assistant 
Sessions Judge made it sufficiently clear that the 
only evidence of identification against these wit¬ 
nesses (sic) was that of the testimony of Sitaram, 
that his name was not disclosed in the F. I. R. 
and that it was not safe to convict the accused 
on the sole testimony of this witness when he could 
not be confronted with what he stated before the 
Police. He suggested that the jury had the right 
to draw adverse inference against prosecution on 
this account. We, therefore, consider that the 
directions were quite adequate on this point. 

[7] With regard to Mr. Ghose’s third contention 
that the learned Assistant Sessions Judge did not 
give proper directions to the jury on the effect of 
the non-recording of the statements of the P. Ws. 
by the Police in the course of investigation as pro¬ 
vided under S. 161 (3), Criminal P. C., we are 
inclined to hold that directions on the point by 
the learned Assistant Sessions Judge were quite 
adequate. Mr. Ghose mainly relied on Bcjoy- 
chand v. The State , 54 cal. W. N. 447 and Laxman 
Chandra v. Emperor, 52 Cal. W. N. 401 in support 
of his contention. 54 Cal. W. N. 447 has been 
decided on the strength of the case reported in 
52 cal. w. N. 401. In both these cases, there was 
no warning given to the Jury about the effect of 
the irregularity in recording the evidence of the 
witnesses by the police under S. 161 (3), Criminal 
P. C., in what is described as in a boiled form. 

[8] In Laxman Chandra v. Emperor, 52 cal. 

W. N 401, Chakravarty J., observed as follows : 

“If a police officer records statements in a boiled form 
in the face of S. 161 (3), Criminal P. 0., or deliberately 
destroys the statements recorded by him, resulting in 
either case in loss of valuable material to the accused, 
there can be no doubt that he acts with grosa impropriety 
and may be presumed to have acted from design. In 
such a case, the prosecution fails to produce material 
which it was its legal duty to produce for the benefit of 
the accused and accordingly it lays itself open to a pre¬ 
sumption under S. 114, Illus. (gj, Evidence Act that if 
the statements made to the polioe were produced, they 
would be found to be contrary to the evidence given in 
Court.” 
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Further down in the same judgment, it is 
observed : 

“When the trial is by Jury, the Judge must direct the 
Jury fully and properly on the bearing of the omission on 
the credibility of the evidence and on their right to raise 
an adverse presumption, if they think fit, to do so.” 

In the same judgment, Roxburgh J., observed 
as follows : 

“The question is: what is a Court to do when it learns 
that records of such statements have been destroyed ? It 
seems to us that all it can do is to consider whether any 
and what presumption can be made against the prosecu¬ 
tion in the circumstances of the particular case.” 

In Be joy Chand v. State , 54 cal. W. N. 447, 
Harries C. J. and Bachawab J., endorsed the 
same view and in the words of Harries C. J. : 

“If such statements were deliberately destroyed or were 
recorded in a boiled form in contravention of law, that 
would be tantamount to withholding of evidence by the 
prosecution and a presumption might be raised under 
8. 114, Evidence Act, 1872, that the evidence, if produced, 
would have gone against the prosecution.” 

and this view is in conformity with the view 
expressed in Laxman Chandra v. Emperor, 52 
cal. w. N. 401. It was held in the case of Be joy 
Chand v. The State, 54 cal. W. N. 447, that where 
no reference whatsoever is made to the manner 
in which these statements were recorded in the 
charge to the Jury, the charge is defective and 
that the Jury should have been warned as to the 
danger of accepting these witnesses in the circum¬ 
stances as witnesses of truth and should have been 
told that it was open to them if they thought 
proper to disbelieve these witnesses on the 
assumption that their statements if properly 
recorded would have contradicted their evidence 
in Court. 

[9] In the present case, all these warnings were 
repeated by the learned Assistant Sessions Judge 
with regard to the recording of the statements of 
the witnesses in a boiled form and the observa¬ 
tions of the Judges of the Calcutta High Court in 
these two cases were fully carried out. In the 
cases of all the accused including Tilak Singh, this 
warning was repeated separately apart from the 
general rule of law placed before the Jury. 
We hold, therefore, that this objection has no 
substance. 

[ 10 ] With regard to Mr. Ghose’s fourth conten¬ 
tion that the learned Assistant Sessions Judge 
failed to give proper directions with regard to the 
retracted confessions by the co-accused, we agree 
with tho learned Sessions Judge in holding that 
the learned Assistant Sessions Judge gave proper 
directions inasmuch as he said that a retracted 
confession though admissible should carry no 
weight as against the person other than the 
maker. He further says that its value against the 
co-accused is nil and that a retracted confession 
'itself should in no way be used to support a con¬ 
viction. This contention as well fails. We, there¬ 
fore, discharge the Rule issued on the petition of 
Tilak Singh. (Criminal Revision No. 96 of 1951). 

[11] Two of the contentions raised by Mr. Medhi 
are identical, with the objections raised by Mr. 


Ghose, which I have indicated above. They are 
with respect to the boiled form of statement 
recorded by the police and the other is with 
regard to the effect of the retracted confession 
against the accused persons other than the maker. 
Mr. Medhi has relied on the Privy Council case 
reported in Pulukuri Kottaya v. Emperor , A.I.R. 
1947 P. C. 67. In that case, the copy of the state¬ 
ments recorded under S. 161 (3), Criminal P. C., 
was refused and their Lordships held that the 
accused were thereby prejudiced in their defence, 
but in this case, the position is not identical. This 
decision was considered by the Hon’ble Judges of 
the Calcutta High Court in Bejoy Chand v. State, 
54 cal. W. N. 447 and this Privy Council decision 
was construed to point out that the failure to 
comply with the provisions of S. 161, Criminal 
P. C., might throw very grave doubt upon the 
evidence of the witnesses and it was a matter 
which the Court was entitled to consider in deal¬ 
ing with the credibility of these witnesses. In 
this case, as I have pointed out above, similar 
observations were made by the learned Assistant 
Sessions Judge with regard to the omission. Both- 
these two contentions are, therefore, overruled in 
the light of the observations made with regard to 
these points in the case of Tilak Singh. 

[ 12 ] Mr. J. C. Medhi contended on behalf of 
petitioner Protap Singh, that proper directions 
were not given by the learned Assistant Sessions 
Judge with regard to the retracted confession, 
inasmuch as the learned Assistant Sessions Judge 
omitted to mention when presenting the case of 
this accused before the jury that the explanation 
offered by the accused in this behalf was that it 
was under threat and violence that he made this 
retracted confession but the record reveals that 
this contention has no substance because of the 
fact that the learned Assistant Sessions Judge lias 
observed in the charge to the Jury as follows : 

“Both these two persons— Kolia and Protap to whom 
these confessions are attributed—have stated before you 
that the same were obtained from them by threat and 
persuasion. They go to the length of saying that police 
people went and persuaded them with alternate threats 
while they were in the Jail custody.” 

[13] Mr. Mcdhi’s contention is that a statement 
made by the accused in writing (printed at p. 62 
of the Paper Book) was not placed before the Jury. 
As a matter of fact, the passage that I have 
reproduced above *is a substance of the statement 
contained in that written statement. NVe cannot, 
therefore, say that any prejudice was caused even 
if the aforesaid paper was not read out specifically. 

[14] In our opinion, the case of the accused 
was fairly summed up and we cannot say that 
there were any mis-directions with regard to the 
accused. Mr. Medhi further contended that this 
accused was known to the members of the family 
of Juthalal, being a close neighbour and that too 
has been placed before the Jury and if the Jury 
believed in the guilt of the accused inspite of all 
that has been placed before them in favour of the 
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accused, we cannot say that the charge involves 
any misdirection. 

[15] With regard to Bhusan Chandra Chetia, 
Mr. Medhi contended that he was a neighbour of 
Juthalal and that he had gone to the place of 
occurrence soon after the dacoity which would 
only lead one to suppose that he was not guilty. 
It appears from the record that all these matters 
were placed before the Jury and there was no 
material misdirection which Mr. Medhi could 
point out. 

[ 16 ] With regard to Berajuddin, the contention 
has been that proper direction has not been given 
with regard to the retracted confession and that 
this accused was prejudiced thereby. I have 
already discussed about this point and find no 
substance in this contention. It appears that no 
objection was raised with regard to most of the 
minor discrepancies bearing on the evidence in 
the Court of appeal below and we here sitting as 
a Court of revision would not like to go into those 
minor details which in our opinion do not vitiate 
the charge. The main contentions on the points 
of law have been all decided against the accused 
persons and this Revision (criminal Revision 
No. 107 of 1951 ) must also fail and the Rule is 
discharged accordingly. 

[17] The same judgment will cover both the 
revision cases. 

[is] Ram Labhaya Ag. C. J.—I agree 

BiK.S. Buies discharged. 
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Barn Dahin Bahani Prosad Bania and Bam 
Dain Bahali Prosad Bania Firm — Appellant 
v. Baghunandan Nunia and another — Bes - 
pojidents. 

Second Misc. Appeal No. 8 of 1950, D/- 30-4-1952. 

(a) Limitation Act (1908), Art. 182 (5) — Final 
order—Revival of application. 

The previous execution case terminated in an order 
which was in the following term3 : “Seen D. J.’s order 
in Miscellaneous Appeal No. 2 of 1944. The case is old. 
J. L).'s petition No. 55 lor stay of execution till the 
period of Appeal before the High Court. Stay execution 
till the period of appeal. Case very old. Dismissed.” 

Held that no hard and fast rule may be laid down for 
de.ei mining whether an order is final or otherwise, and 
the question whether an execution is pending or has 
been terminated by a final order, should depend upon an 
interpretation of the order and the inference to be drawn 
as to the Court's intention. The intention of the Judge 
in tins case was to stay the proceeding to enable the 
judgment-debtor to appeal. Suspension of the execution 
was the main purpose. The fact that the execution was 
old, influenced the use of the word ‘dismissed’ with an 
eye to possible statistical advantage. The dismissal of 
the execution application and the use of the word ‘dis¬ 
missed’ were not justified in law. Where an application 
is stayed or intended to be stayed without any final deter¬ 
mination in the proceeding, then notwithstanding that 
it is struck off or dismissed, it ought to be treated as 
pending and in suspense and, therefoie, capable of revi¬ 
val. The previous execution case must be treated as 
pending and in a state of suspended animation, it not 


having been finally disposed of by a judicial order. Case 
law discussed. [Para 12}, 

Anno. Limitation Act, Art. 182, N. 129, 143. 

(b) Limitation Act (1908), Art. 182 — Application 
for revival—Determination. 

It is the substance, and not the form, of an application 
which has to be looked into to determine its nature. If 
the decree holder can ask for the revival of the previous- 
proceeding, even an application which on the face of it 
is one for execution, may be considered as one for revival, 
or continuation of the earlier proceeding. All that is 
necessary is that when revival or continuation of previ¬ 
ous proceeding is sought, the subsequent application 
must be of the same nature as the previous one. Its 
character should not be different from the previous one. 
The relief sought should be the same and against the- 
same person. The mere fact that it is not stated in ex¬ 
press terms that it is an application for revival, should 
not deprive the decree-holder of his right to have the- 
previous proceeding revived or continued : A. I. R. 1927 
All. 16 (F. B.), Rel. on. [Para 131 

Anno. Limitation Act, Art. 182, N. 143. 

(c) Limitation Act (1908), Arts. 181 and 182 — 
Application for revival—Limitation. 


An application for revival or continuation of an exe¬ 
cution proceeding in a state of suspension by reason of 
its not having been finally disposed of, is not subject to 
any period of limitation. When a proceeding has not 
been finally disposed of in a judicial manner and has to- 
be treated as pending, the Court will undQubtedly have 
the power to take notice of it and dispose of it at any 
time. The bar of limitation cannot apply if the Court 
acts suo motu. If the proceeding can be revived and dis¬ 
posed of by the Court acting on its motion at any time 
it would be anomalous to hold that the Court may not 
act on the motion of the decree-holder or the person- 
concerned. Article 181, even though residuary, should 
apply only to applications not provided for elsewhere if 
they are substantive applications for relief. Where the 
application merely asks for the disposal of a pending pro¬ 
ceeding not judicially disposed of, no question of limita¬ 
tion should arise, for in sush a case, the obligation to 
dispose of the pending proceeding does rest on the Court; 
Case law discussed. [Paras 16,171 

Anno. Limitation Act, Art. 182, N. 343. 

N. M. Dam—for Appellant ; P. Chaudhuri—for Res¬ 
pondents. 
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Ram Labhaya Ag. C. J. — This is a second 
Miscellaneous Appeal from the order of the Addi¬ 
tional District Judge, U. A. D., by which the- 
order of the Subordinate Judge of Cachar dis¬ 
missing the execution application as time-barred, 
was affirmed. The decree-holder has appealed to 
this Court. 
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[2] The facts giving rise to the plea of limita¬ 
tion in this case are as follows. The previous exe¬ 
cution case (t. Ex. case No. l of 1949) terminated 
in an order dated 7-12-1944. The order was in the 
following terms : 

“Seen D. J.’s order in Misc. Appeal No. 2 of 1944. 
The case is old. J. D.’s petition No. 55 for stay of exe¬ 
cution till the period of appeal before the High Court. 
•Stay execution till the period of appeal. Case very old. 
Dismissed.” 

[3] The application out of which the present 
appeal arises was put in on 8-1-1949. J. Ds. raised 
an objection that the application was time-barred. 
The learned Subordinate Judge was of the view 
that the previous execution case was dismissed as 
it was old. Stay of execution for the period 
allowed for an appeal to the High Court from the 
order of the District/Judge was also granted and 
assuming that the present application was in 
continuation of the application of the previous 
■execution case, he held that it was time barred 
as it had not been shown that the present applica¬ 
tion was put in within 3 years from the date of 
the expiry of the period for which execution was 
stayed. The learned Additional District Judge 
held that the order dated 7th December 1944 was 
a final order within the meaning of Art. 182, 
Limitation Act. It gave a fresh start to the period 
of limitation. He also found that the execution 
petition was barred by time though on a different 
ground. 

[ 4 ] On behalf of the decree-holder, it is con¬ 
tended that the present application aims at a 
revival of the previous execution proceeding which 
was not disposed of by any final order of a judi¬ 
cial character. For such an application, there is 
no period of limitation and Art. 181 does not apply 
to it. 

[ 5 ] The first question that arises in the case is 
whether the order dated 7th December 1944, which 
has been reproduced above, can bo regarded as a 
final order within the meaning of the expression 
‘final’ as used in cl. (o) of Art. 182 , Limitation 
Act. It will appear from the order that the judg¬ 
ment-debtor had applied for the stay of execution 
against him on the ground that he wanted to ap¬ 
peal to the High Court. The Court allowed stay 
of the execution till the period of the appeal. The 
Executing Court was also influenced by the fact 
that it was an old case. It is obvious that there 
was no default on the part of the decree-holder. 
He was not guilty of non-prosecution of the case. 
There was no determination of any point in the 
case. The execution was ordered to be stayed in 
order to enable the judgment-debtor to appeal. 
The operative part of the order which deals with 
the reasons for dismissing the petition does not 
indicate a final disposal of the execution ca<=e. It 
was merely stayed. The adjournment had to be 
sine die as the period of appeal for which the 
execution was intended to be stayed had to in¬ 
clude the period requisite for obtaining copies 
which was of an uncertain duration at that stage. 


The mere use of the word ‘dismissed’ at the 
end would not convert this order into a final 
order in the sense in which the expression has 
been used in cl. (o) of Art. 182. In substance, the 
execution application was meant to be kept in a 
state of suspended animation. The disposal of the 
case in these circumstances also had a statistical 
advantage for the Court as the case, on the des¬ 
cription of the learned Judge himself, was very 
old. 

[G] In Kristo Kamini Dcbi v. Grisli Chandra , 
39 Cal. W. N. 1030, the sale in execution was stay¬ 
ed. The attachment was to continue till the dis¬ 
posal of a suit which was pending at the time. 
The execution case was ordered to be dismissed 
‘for the present’. This order was not regarded as 
final. It was treated as suspensory order which 
had the effect of taking the case out of the list 
of pending cases for the period that the stay 
order remained in force. The words ‘for the pre¬ 
sent’ do not appear in the case before us. But it 
is obvious that the disposal of the execution case 
on 7th December 1944, was not at all final. In 
substance even in this case the so called dismissal 
of the execution case was only for the time that 
the execution had to remain stayed. 

[7] In Yakub Ali v. Durga Prasad , 37 ALD. 
518, an application for execution was made on 1st 
December 190S for sale of certain property. The 
case was sent to the Collector for execution. He 
discovered that the part of the property sought 
to be sold belonged to persons other than the 
judgment-debtor and sent back the case to the 
Subordinate Judge for orders. The Subordinate 
Judge called upon the pleader for the decree- 
holders to make a statement. No statement was 
made. The application was struck off and the file 
sent to the record room. The second application 
for execution was made on 20th December 1913. 
It was held that it was an application to revive 
the execution proceeding which had been suspend¬ 
ed and not dismissed. 

[8] In Pattannayya v. Pattayya, A. I. R. 1926 
Mad. 453, the order was that the third item was 
delivered to the petitioner and the petition was 
recorded. A temporary injunction prevented deli¬ 
very of the 2nd item. It was held that the peti¬ 
tion was not finally disposed of by this order. It 
was still pending and a subsequent application was 
only intended to call the attention of the Execut¬ 
ing Court to the effect that the execution appli- 
tion had to be proceeded with. 

[9] In Chhattar Singh v. Kama l Singh, 49 ALD. 
276, a Full Bench decision of the Allahabad High 
Court, it was laid down that where the execution 
of a decree was suspended through no fault of the 
decree-holder, he had the right to ask the Court 
to revive and carry through the execution pro¬ 
ceeding which had been suspended by an applica¬ 
tion put in within three years from the date 
when the right to apply for revival accrued. 
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ClO] These cases have been relied upon by Mr. 
Dam. They support his contention. In these 
cases, the orders were not treated as final. The 
common feature of these cases was that the pro¬ 
ceedings in these cases could not have been re¬ 
garded as having been terminated so far as the 
Courts passing the orders were concerned. 

[li] The learned counsel for the respondents 
has first relied on Mahomed Taqi Khan v. Raja 
Ram % A. I. R. 1936 ALL. S20 (p. b.). It was held 
in this case that 

“the question whether an execution case is still pending 
and has not been terminated must depend on an inter¬ 
pretation of the order passed by the Court aud the in¬ 
ference to be drawn as to the Court’s intention. Where 
the Court intends to dispose of the matter completely 
and no longer keeps it pending on its file, and does 
not merely suspend the exeoution or consign the re¬ 
cord to the record room for the time being, the order 
must be deemed to be a final order, which will give a 
fresh start for purposes of limitation, and that the pro¬ 
ceeding not being peuding, there would in such a case be 
no question of revival.” 

He has next relied on a Full Bench case of the 
Madras High Court reported in Chidambara 
Nadar v. Rama Nadar, a. i. r. 1937 Mad. 385 
(F. B.). In this case, it was held that 
‘‘an order is final within the meaning of the clause if 
it terminates the proceeding so far as the Court passing 
it is concerned. The order need not be one on merits.” 

In this case, the execution petition was rejected 
on lStb November 1929. The actual orders in the 
two cases above referred to were very different 
from tlie order now before us. These cases are 
distinguishable on facts. In ShanJcarlal Shiv- 
narayan v. Mahadeo Adkoba, A. i. r. 1940 Nag. 
30i, his 3rd case, an execution application was 
dismissed for want of prosecution and the order 
was regarded as final. This case is also distinguish¬ 
able. 

[ 12 ] I entirely agree with the view of the law 
expressed in Mahomed Taqi Khan v. Raja Ram, 
A. I. R. 1936 ALL. 820 (F. B.), though the case is 
distinguishable on facts. No hard and fast rule 
may be laid down for determining whether an 
order is final or otherwise, and the question whe¬ 
ther an execution is pending or has been termina¬ 
ted by a final order, should depend upon an 
interpretation of the order and the inference to 

be drawn as to the Court’s intention. The inten¬ 
tion of the learned Judge in this case was to stay 
the proceeding to enable the judgment-debtor to 
appeal. Suspension of the execution was the main 
purpose. The fact that the execution was old, 
influenced the use of the word ‘dismissed’ with an 
, e V e t° possible statistical advantage. The dismissal 
of the execution application and the use of the 
word ‘dismissed’ were not justified in law. Autho¬ 
rities seem to be agreed that where an applica¬ 
tion is stayed or intended to be stayed without 
any final determination in the proceeding, then 
notwithstanding that it is struck off or dismissed, 
it ought to be treated as pending and in suspense 
and, therefore, capable of revival. In this view, 
the previous execution case (T. Ex. case No. l of 


1949) must be treated as pending and in a state of! 
suspended animation, it not having been finally! 
disposed of by a judicial order. The case, fchere-f 
fore, is capable of revival. 

[13] Mr. Chaudhuri has also contended that the 
application is not one for revival; it is an inde¬ 
pendent application for execution. As held in 
Chhattar Singh v. Kamal Singh, A. I.R. 1927 ALL. 
16 (f. b.), it is the substance, and not the form, of 
an application which has to be looked into, to 
determine its nature. If the decree-holder can 
ask for the revival of the previous proceeding, 
even an application which on the face of it is one 
for execution, may be considered as one for revival 
or continuation of the earlier proceeding. All that 
is necessary is that when revival or continuation 
of previous proceeding is sought, the subsequent 
application must be of the same nature as the 
previous one. Its character should not be different 
from the previous one. The relief sought should 
be the same and against the same person. It is 
not contended that the present application is 
different in’character from the previous applica¬ 
tion. The mere fact that it is not stated in express 
terms that it is an application for revival, should 
not deprive the decree-holder of his right to have 
the previous proceeding revived or continued. 

[ 14 ] This takes us on to the question whether an 
application for revival is subject to any period of 
limitation or not. Mr. Dam relying mainly on 
Kristo Kamini Devi v. Grish Chandra, 39 Cal. 
W. N. 1030, has contended that an application for 
revival is not subject to any period of limitation. 

[15] Mr. Chaudhuri, on the other side, has 
relied on Akshoy Kumar v. Abdul Kader Khan , 
A. 1 . R. 1930 cal. 329; Lai Pasi v. Ramsaran 
Lai, A. 1 . R. 1925 Pat. 29S and Hajo Bibi v. Har 
Sahay Lai, A. I. R. 1926 pat. 62 in support of the 
contention that even applications for revival are 
governed by Art. 181, the residuary article, and 
lias urged that the application having been filed 
more than 3 years after the expiry of the period 
for which it was stayed, is barred by limitation. 

[ 16 ] There is acute divergence of judicial opi¬ 
nion on this question. One view which has pre¬ 
vailed in a number of cases is that Art. 131, which 
is a residuary article, must govern all applications 
not provided for elsewhere and an application for 
revival of an execution proceeding cannot possibly 
be taken out of its ambit. The other view is that 
where the execution proceeding is suspended and 
not finally disposed of, an application for its , 
revival is not of the kind to which the law of 
limitation should apply. The proceeding is pend¬ 
ing. It has got to be disposed of if and when the 
attention of the Court is drawn to the fact that 
the proceeding is pending. The act or the applica¬ 
tion by which the Court’s attention is invited to 
the pending nature of the proceeding should not 
be subject to the law of limitation.. It .is not 
necessary to examine all the authorities cited a 
the bar in detail. It seems to me that recen 
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authorities from the High Courts of Allahabad 
Bhan Datta v. Mt. Tulsa Kuer, A. I. R. 1940 
ALL. 151 (F. b.), Calcutta Kristo Kamini Debi v. 
Grish Chandra , A. I. R. 1936 cal. 239, Madras 
Krishnamachari v. Chengalraya Naidu, A. I. R. 
1940 Mad. 2S1, and the Chief Court of Oudh 
Narain Bakhsh Singh v. Shiva Bhikh , A. I. R. 
1937 Oudh 158 are of the view that an application 
for revival or continuation of an execution pro¬ 
ceeding in a state of suspension by reason of its 
not having been finally disposed of, is not subject 
to any period of limitation. 

[17] I am in respectful agreement with the view 
taken in these cases. When a proceeding has not 
been finally disiioseel of in a judicial manner and 
has to be treated as pending, the Court will 
undoubtedly have the power to take notice of it 
and dispose of it at any time. The bar of limita¬ 
tion cannot apply if the Court acts suo motu. If 
the proceeding can be revived and disposed of by 
the Court acting on its motion at any time, it 
would be anomalous to hold that the Court may 
not act on the motion of the decree-holder or the 
person concerned. I am also inclined to the view 
that Art. 181, even though residuary, should apply 
only to applications not provided for elsewhere if 
they are substantive applications for relief. The 
law of limitation comes in when an aggrieved 
person first comes to the Court for relief. 
Article 181 is a part of it and ought to apply only 
when relief is first claimed by a substantive appli¬ 
cation. Where the application merely asks for the 
disposal of a pending proceeding not judicially 
disposed of, no question of limitation should arise, 
for, in such a case, the obligation to dispose of the 
pending proceeding does rest on the Court. In this 
view of the matter, the application cannot be 
thrown out on the ground of limitation. 

[ 18 ] The result is that this appeal is allowed. 
The orders of the Courts below are set aside. Tho 
case shall be remanded to the Court of the Sub¬ 
ordinate Judge of Cachar for disposing of the 
execution proceeding according to law. 

[19] Parties shall boar their own costs through¬ 
out. 

[ 20 ] Deka J. — I agree. 

B/D.II. Appeal allowed. 
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Haridas Deka, Petitioner v. State. 

Criminal Misc. Case No. 9 of 1952, D/- 22-5-1952. 

Public Safety—Preventive Detention Act (1950 as 
amended by Act IV [4] of 1951), S. 3 —Person already 
in jail custody—Detention order cannot be passed. 

When a person is not free to act at all, as when he is 
in jail custody as an under-trial prisoner the question of 
satisfaction in terms of S. 3 of the Act does not arise. 
By reason of his conlinement the person is already pre¬ 
vented from acting in any manner prejudicial to the pur¬ 
poses mentioned in S. 3 of the Act, and it is futile to 
say that the detaining authority is satisfied with respect 
to the petitioner that it is necessary to pass an order of 


(Thadani C. J.) Assam 175- 

detention against him. The element of satisfaction must 
necessarily relate to a point of time when a person has 
freedom of action. If and when he is released from jail 
custody and the State Government is still satisfied that- 
it is necessary -to make an order of detention so as to 
prevent the petitioner from acting in a manner prejudicial 
to the purposes mentioned in S. 3 of the Act, it can if it 
thinks fit pass a fresh order of detention. A. 1. K. 1951 
Assam 43, Mel. on. [Paras 2, 3] 

S. K. Ghose and N. JR. Deka — for Petitioner ; R. K- 
Goswami G. A. (Jr.) — for the State. 

REFERENCE: .-. /Para. 

(’51) A. I. R. 1951 Assam 43: (52 Cri. L. J. 434). 2 

Order. — This is a petition by one Haridas 
Deka under the provisions of Art. 226 of the Consti¬ 
tution of India directed against an order of deten¬ 
tion passed by the learned District Magistrate, 
Kamrup, dated 8-1-52, in the exercise of the powers 
conferred by sub-s. (2) of S. 3 read with sub-cl. (ii) 
of cl. (a) of sub-s. (l) of S. 3, and S. 4 , Preventive 
Detention Act of 1950 (Act iv [4] of 1950), as amend¬ 
ed by the Preventive Detention Act of 1951 (Act 
IV [4] of 1951). The grounds of detention as com¬ 
municated to the petitioner are these: 

“That you were an active member of the revolutionary 
students front. You were arrested 5 times for your sub¬ 
versive activities and convicted thrice for violating the 
restriction orders—vide Government order No. 11G59-H, 
dated 3-12-40, 24S1-H, dated 24.3-41. 

That in the early part of 1947, you enlisted yourself as 
a member of the R. C. P. I. and took leading part in 
organising the Ivrisbak Banua Panchayut, and allied or¬ 
ganisation of the R. C. P. I. in this district, yourself be¬ 
ing the General Secretary of the same. 

You along with your associates Upen Das, Arabinda 
Ghose, Haren Kalita, Tarun Sen Deka and others took 
active part in starting no-rent campaign amongs the 
cultivators for establishing the Krishak Banua Raj in 
the State. 

That in the later part of 1947 and early part of 1948 
you, with your said associates, moved about in the 
villages under Beltola area and organised a number of 
meetings at Abomgaon on 9-7-47, 22-3-47, 29-9-47, at 
Korakuchi on 3-7-47, 12-8-47, at Kotakibari on 15-8-47, 
11-10 47, and 25-12-47, Garoghuli on 13-2-48, 14-3-48 
aud 20-4-48, at Maina-kurung on 5-1-4S, 16-2-48 and 
18-3-48, and in all these meetings, you delivered highly 
prejudicial speeches urging upon the inuooeut cultivators 
to violate the existing law in the state by stopping pay¬ 
ment of the contracted paddy to the land-owners and 
land revenue to the Government. You also incited them 
to use violence even by assaulting the laud-owners or 
their agents who happened to visit the localities for col¬ 
lecting dues. As a result of your activities lawless¬ 
ness prevailed in Beltola and Government was compelled 
to declare that area as a disturbed area. 

That on 16-S-4S you were detained under A. M. P. O. 
Act, 1947 for your aforesaid activities and subsequently- 
released on 15-2-49 and interned at your house at Gauhati. 
town. You went underground on 2-3-49 violating tho in¬ 
ternment order and continued to do so till your arrest 
on 21-11-51. 

That remaining underground, you moved about in tho 
villages under Rangia, Nalbari and Boroma P. Ss elaka 
on the North Bank aud under Gauhati, Palasbari, Choy- 
gaon and Boko P. Ss elaka in the South Bank, making 
anti-Go\t. propagranda aud organised the village culti¬ 
vators. In so doing, you organised a number of meetings 
with your associates named above at Gopalpur on 15-3-49, 
25-3-49 and 28-3-49 at Pit imbarh at on J 8-3-49 and' 
2-4-49 at Musalpur, on 6-4-19, 8-7-49 and 13-11-49 at 
Doomuni, on 12-6-49, 15-8-49 aud 21-9-49 at Batahhari, 
on 2-5-49, 17-7-49 and 28-8-49 at Baghamara, on 4-5-49, 
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S-S-49, 23-12-49 and 30-12-49, at Tihu on 8-1-50,19-1-50, 
and 29-1-50, at Belsor on 16-5-49, 6-6-49, 4-12-49, 9-2-50, 
17-S-50, 10-4 51 and 15-6-51 at Bonda 19-5-49, 5-6-49, 
16-8-50, 9-4-51 at Barduar Labangbat area on 22-5-49, 
9-6-49, 20-8-50, 15-4-51; in all these meetings you deli¬ 
vered highly prejudicial speeches inciting the cultivators 
to violence and lawlessness, urging upon them to defy 
Adbiar Protection Bill. 

That you, along with your associates, Tarun Sen Deka 
and others, organised Ganabahini. a militant organisa¬ 
tion of the party, collected arms and ammunitions, secret¬ 
ly recruited young men of the villages under Rangia, 
Xalbari, Baruma, Gauhati, Palasbari, Choygaon and 
Boko P. S. elakas and gave them training secretly in the 
hill camps of the party, with a view to starting an arm¬ 
ed revolution for overthrowing the present Government. 
You also encouraged the villagers to collect party funds 
by committing dacoity, robbery etc , and if needed, mur¬ 
dering the capitalists, the owners of big firms. You also 
instigated them to murder the suspected police informers. 

That, as a result of your such activities, the cultiva¬ 
tors of the tribal area came out in au unlawful assembly 
and committed outrages at Tihu — vide Boroma Cases 
Xo. 7 (2) 50 under S. 397, Penal Code, 8 (2) 50 under 
S. 426/398, Penal Code, 9 (2) 50 under S. 395/426, Penal 
Code, 10 (2) 50 under S. 436, Penal Code. 11 (2) 50 under 
S. 436/395, Penal Code, 12 (2) 50 under S. 395/426, Penal 
Code, 13 (2) 50 under S. 436/148, Penal Code, and Case 
Xo. 14 (2) 50 under S. 436, Penal Code. On secret in¬ 
quiry, it revealed that you were concerned in all these 
case3, but there was inadequate evidence against you to 
support a conviction.” 

It is not disputed by the State that at the date of 
the order of detention, namely, 8-1-52, the peti¬ 
tioner was in custody as an under-trial prisoner 
accused of an offence under the Assam Main¬ 
tenance of Public Order Act of 1947. According to 
the petitioner, he was arrested in respect of the 
alleged offence under the A. M. P. O. Act 1951 on 
27-11-51, and confined in a solitary cell in the 
Gauhati Jail; although the offence of which the 
petitioner was accused was a bailable offence, he 
was not released on bail and the case was adjourn¬ 
ed from time to time. Some 52 days later on 
17-1-52, an order of detention passed by the learn¬ 
ed District Magistrate of Kamrup, was served 
upon him while he was in jail custody. The ques¬ 
tion arises, whether an order passed in these 
circumstances can be sustained. 


prevent him from acting in any manner preju¬ 
dicial to any of the purposes mentioned in'S. 3 of 
the Act. It seems to me that when a person is 
not free to act at all, as when he is in sJail cus¬ 
tody, the question of satisfaction in terms of 
S. 3 of the Act does not arise. By reason of his 
confinement as an under-trial prisoner in Jail 
custody, the petitioner was already prevented 
from acting in any manner prejudicial to the pur¬ 
poses mentioned in S. 3 of the Act. When a 
person is already prevented from so acting by 
reason of his detention in Jail custody, it is, I 
think, futile to say that the detaining authority 
is satisfied with respect to the petitioner that it 
is necessary to pass an order of detention against 
him. The element of satisfaction must necessarily 
relate to a point of time when a person has free¬ 
dom of action. If he has no freedom of action as 
for instance, when he is in Jail custody, as I have 
said before, the question of satisfaction does not 
arise. 

[3] If the detaining authority, by reason of the 
past or contemplated activities of the petitioner 
in the future is satisfied that his detention is 
necessary, then it must give expression to that 
satisfaction, not when the petitioner is already in 
Jail custody but after bis release. In this view, the 
petitioner was not liable to be detained on 8-1-1952 
or on 17-1-52 when the order of detention was 
served upon him. If and when he is released 
from Jail custody and the State Government is 
still satisfied that it is necessary to make an order 
of detention so as to prevent the petitioner from 
acting in a manner prejudicial to the purposes 
mentioned in S. 3 of the Act, it can if it thinks 
fit pass a fresh order of detention. 

[4] Accordingly, I set aside the order of deten¬ 
tion passed against the petitioner and direct that 
lie be released and set at liberty forthwith, unless 
he is otherwise liable to be detained. 

[5] The rule is made absolute. 

DlB.G.D. Buie made absolute. 


We had occasion to consider this aspect of the 
case in a case reported in Labaram v. The State , 
A. 1 . R. 1951 Assam 43. The facts in that case were 
similar to the facts in this case. This Court ob¬ 
served : 

“ When a person is already in detention, it is obvious 
that another order of detention is not necessary. Ho is 
not in a position to act in a manner prejudicial to the 
maintenance of public order. The detaining authority, 
in these circumstances, cannot feel satisfied that an 
order of detention is necessary for any of the purposes 
mentioned iu S. 3 of the Act, for by serving the order 
of detention on him, the situation does not improve at 
all, the person on whom the order is served being already 
in confinement. ” 

[2] I cannot regard the present order of deten¬ 
tion as having been passed in pursuance of the 
satisfaction of the learned District Magistrate 
with respect to the petitioner that it was necessary 
to pass an order of detention with a view to 
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Aswini Kumar — Petitioner v. Gaya Prasad 
and another—Opposite Party. 

Civil Revn. No. 165 of 1951, D/- 7-5-1952. 

Civil P. C. (1908), Ss. 92, and 151 — Scheme jr*™* 
—Cour'c not empowered to remove Managing 
rmttee by application under S. 151 — 
mittee can be removed by suit under S. . 

Where while framing a scheme no power was __ 

the Court to remove the managing committee on 
application in this behalf under S. 151, the i g °92 
committee can be removed by way of a suit un er • > 

A. I. B. 1937 Bom. 124 ; A. I. B. 1931 Bom. 391 on* 
A. I. R. 1935 Pat. 88, Disting. 1 

Anno: Civil P. O., S. 92, N. 15; S. 161, N. 4, 6. 

G. K. Deb—for Petitioner', K. P. Bhattacharjee — 
for Opposite Party. 
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REFERENCES: Courtwar/Chronological/ Paras. 

(’31) A. I. R. 1931 Bom. 391: (55 Bom. 414). 2 

(’37) A. I. R. 1937 Bom. 124: (168 Ind. Cas. 577). 

2 

(’35) A. I. R. 1935 Pat. 88: (153 Ind. Cas. 294). 


Thadani C. J. —This is an application under 
S. 115, Civil P. C., directed against an order 
passed by the learned Additional District Judge, 
U. A. D., dated 2-6-1951, by which he dismissed 
an application under S. 151, filed by the petitioner 
in Title Suit No. 1 of 1947, brought under S. 92, 
Civil P. C. In that suit, the learned Judge sanc¬ 
tioned a scheme on 27-7-194S by which a managing 
committee was to function with respect to the 
property involved. Nearly two years later, on 
1-2-1950, the petitioner made an application to the 
Court alleging that the Secretaries of the mana¬ 
ging committee were not functioning properly, 
and that no notice of the suit had been given to 
him; he prayed that the committee be dissolved 
and a fresh scheme be prepared. The learned 
Judge regarded the application made under S. 151, 
Civil P. C., as an application for removing the 
members of the managing committee, and lie 
took the view that such an application was not 
competent, that the members of tlie managing 
committee could be removed only by a suit 
brought under S. 92, Civil P. C. 

[2] Mr. Deb who appears for the petitioner con¬ 
tends, on the authority of the decisions of the 
Bombay and the Patna High Courts, that an 
application under S. 151, Civil P. C., for the removal 
of a trustee or a member of the managing com¬ 
mittee appointed under a scheme sanctioned under 
S. 92, Civil P. C., is competent. 

None of the decisions, however, which have 
been referred to us by Mr. Deb have any applica¬ 
tion to the facts of this case. In none of these 
cases the question involved was the question of 
removal of a trustee or a member of a managing 
committee. The case reported in M aha dev v. 
Govmdrao, A. I. it. 1937 Bom. 124 refers to a case 


in which the scheme was framed so as to confer 
powers on the District Judge to suspend or 
remove any trustee for specific reasons. In the 
case before us, no such power has been given to 
the Court while sanctioning the scheme. 

Similarly the case reported in Chan dr a pro scid. 
v. t Tina Bharthi, A. I. R. 1931 Rom. 391 is clearly 
distinguishable from the facts of the case before 
us. In the Bombay case, the view taken was that 
the Court was competent to frame a scheme con¬ 
taining within itself the machinery for carrying 
into ell'ect the object of the scheme, and that such 
a scheme could be amended or modified by an 
application under S. 151, Civil P. C. No reference 
was made to the removal of a trustee. 


In the case reported in Kali Prasad v. Harihar 
Nath, A. I. R. 1935 Pat. SS, the question arose as to 
the revision of the scheme, and not as to the remo¬ 
val of a trustee or a member of the managing com¬ 
mittee. It is true that in the Patna case, the 
1952 ASS./23 & 24 


petitioner was permitted to participate in the 
management of the scheme sanctioned, but that 
is not the prayer before us. The prayer before us 
is that the members of the managing committee 
be removed and a fresh scheme prepared. This, 
we think, can only be done by a suit under S. 92, 
Civil P. C. 

[3] We do not think that in this case the lear¬ 
ned Judge has assumed jurisdiction which he did 
not possess or failed to exercise jurisdiction which 
he possessed, or that he has acted in the exercise 
of his jurisdiction illegally or with material irre¬ 
gularity. 

[4] The result is that the petition is dismissed 
with costs. 

[ 5 ] The rule is discharged. 

[6] Deka J. —I agree. 

B/R.G.D. Rule discharged . 
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Iman Ali and others—Petitioners v. The State 
—Opposite Party. 

Criminal Revn. No. 120 of 1951, D/- 19-5-1952. 

Criminal P. C. (1898), Ss. 297 and 439—Misdirection 
— Effect. 

The omission of the Ju<lge to draw the pointed attention 
of the Jury to the fact that the accused was not identified 
in Court by any of the prosecution witnesses though the 
accused was said to have been identified at the identifica¬ 
tion parade amounts to serious misdirection in law and if 
such misdirection has led to an erroneous verdict of con¬ 
viction it will be set aside in revision. [Paras 5, 6] 

Anno. Cr. P. C., S. 297, N. 11, 13. 

J. C. Sen—for the Petitioners ; B. K. Gosiuami, Govt. 
Advocate (Jr.)—for Opposite Party. 

Thadani C. J. — This is a revision application 
arising out of a case in which three persons Iman 
Ali, Samed Ali and Shamsor Ali were convicted 
by the learned Additional Assistant Sessions Judge 
L.A.D. under s. 366, Penal Code, and each sentenced 
to four years rigorous imprisonment at atrial held 
with the aid of a Jury. O 11 appeal to the learned 
Sessions Judge, their convictions and sentences 
were confirmed. They have now come before us 
in revision. 

[ 2 ] The facts of the case are not in dispute. On 
the night in question viz. 29-5-49, the wife of one 
Padma Bahadur Chetri, p. w. 1 was forcibly taken 
away from the room in which she and her husband 
were sleeping by some intruders. In due course a 
First Information Report was lodged and 011 
completion of the investigation the police sent up 
the three applicants for trial. The only point 
argued before us was the identity of the applicants 
with the crime. 

[ 3 ] Before we can interfere with the conviction 
and sentence of any of the applicants we have to 
be satisfied that the learned Addl. Assistant Ses¬ 
sions Judge has misdirected the Jury on a point of 
law or fact. So far as the applicants Iman Ali 
and Shamser Ali are concerned we find nothing 
in the summing up of the learned Addl. Assistant 
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Sessions Judge to warrant the conclusion that 
there has been misdirection on any question of 
law or fact. 

[4] Mr. Sen for the petitioners contended that 
there was non-direction in the summing up in the 
sense that though the first informant, the abducted 
woman, knew the names of Iman Ali and Shamser 
Ali before the occurrence, she did not mention 
their names in the F. I. R. It is, however, clear 
from her evidence that she came to know the 
names of Iman and Shamser only at the time of 
the identification parade and not before. There is, 
therefore, nothing in the F. I. R. to suggest that 
the abducted woman had said anything different 
in her evidence to what she had said in the F.I.R. 

Co] So far as the applicant Samed Ali is concern¬ 
ed we find that the learned Addl. Assistant Sessions 
Judge lias not drawn the attention of the Jury to 
the fact that none of the witnesses in the case 
identified this applicant in Court. It is true that 
this applicant was said to have been identified in 
the identification parade but that is not substan¬ 
tive evidence. The evidence given at the trial was 
that none of the witnesses viz., the abducted 
woman and her husband identified Samed Ali. It 
was the duty of the Addl. Assistant Sessions Judge, 
therefore, pointedly to draw the attention of the 
Jury to this fact and as he has omitted to do so, 
the omission amounts to misdirection in law,— 
misdirection which has led to an erroneous verdict 
by the Jury so far as Samed Ali is concerned. 

[G] The conviction and sentence passed upon 
the applicant Samed Ali are set aside, he will be 
set at liberty forthwith. The application of Iman 
Ali and Shamser Ali is dismissed. 

[7] Ram Labhaya J—I agree. 

B, K.S. Order accordingly. 
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Bamniivas Satyanarayan and others — Assessees 
— Petitioners v. Commissioner oj Taxes, Assam, 
Opposite Party. 

A. S. T. Ref. No. 1 of 1951, D/. 27-5-1952. 

(a) Sales Tax-Assam Sales Tax Act (17 of 1947), 
Ss. 2 (12) and 17 (4)—On facts held that despatches 
oi consignments of jute did not constitute sale and 
were not taxable — Assessments under S. 17 (4) held 
legal—(Sale of Goods Act (1930), Ss. 23 and 25). 

The assessees despatched 4G consignments of jute from 
Assam to Calcutta on board a river steamer. Out of 46 
consignments 41 were consigned by them to their buyers 
as consignees against contracts of sale made in Calcutta 
prior to the dates of despatch. The remaining 5 consign¬ 
ments belonging to two of the assesSees were despatched 
to the commission agents as consignees, but were not 
made against any contracts of sale. The jute was to be 
delivered free at the buyer’s mill or godowns at Calcutta, 
where it was to be weighed ; but before the goods were 
delivered at the buyer’s mill or godown, the buyers were 
required to pay 90% of the price of the goods against 
delivery of documents, Damely, the steamer or railway 
receipts; the remaining 10% was to be paid after inspec¬ 
tion, weigbment and delivery at the buyer’s mill or 
godown in Calcutta; if the sellers failed to deliver the 


Railway or Steamer Receipt to the buyer in Calcutta, the 
buyers had the option to cancel the contract; in some 
contracts it was provided that if the buyer failed to 
accept the Railway or Steamer Receipt, the seller had 
the right to cancel the contract. The assessees were taxed 
in respect of these consignments under S. 17 (4) on their 
failure to submit a return of their turnovers for the 
assessment period : 

Held (1) that the property in the 46 consignments did 
not pass to the buyers when the consignments were put 
on board the river steamer in Assam; [Para 24} 

(2) that the property in the goods passed to buyers in 

Calcutta when the terms of the contract as to delivery 
and payment of price were fulfilled. [Para 24j 

(3) that neither the despatches of 41 consignments nor 

the despatches of 5 consignments constituted a “sale” 
within S. 2 (12) of the Act and were, therefore, not 
taxable. [Para 24} 

(4) that the assessments made under S. 17 (4) were 
legal but as the contracts of sale relating to the consign¬ 
ments did not constitute “sales” for the purposes of the 
Act the ussessees were not liable to be assessed. 

[Para 24} 

Anno. Sale of Goods Act, S. 23, N. 2 ; S. 25, N. 1 & 2. 

(b) Sales Tax —Assam Sales Tax Act (17 of 1947), 
S. 2 (12)—To constitute sale, goods must be actually 
in Assam at date of contract of sale and not at date 
of appropriation of goods to contract. [Para S} 


(c) Interpretation of Statutes—In construction of 

statutes, there is always presumption against 
redundancy. [Para 13) 

Anno. 0. P. G., Preamble N. 7, Pt. 32. 

(d) Sale of Goods Act (1930), S. 23 (1) and (2) - 
Distinction. 

Sub-section (1) of S. 23 is wholly independent of sub- 
s. (2). Sub s. (1) does not contemplate unconditional 
appropriation in pursuance of a contract; it refers to 
unconditional appropriation with the assent of the 
parties, whereas, in sub-s. (2), it is the delivery to a 
carrier in pursuance of a contract which operates as an 
unconditional appropriation, and is, therefore, deemed 
to be unconditional appropriation. Where, therefore, a 
party relies upon what must be deemed to be an uncondi¬ 
tional appropriation within the meaning of sub-a. (2), he- 
cannot be allowed to say that it was also, without more, 
an unconditional appropriation within the meaning of. 

sub-B.(l). [Para 133 

Anno. Sale of Goods Act, S- 23 f N. 3. 

(e) Sale of Goods Act (1930), S. 23 (2) — Uncondi¬ 
tional appropriation. 

Where a contract of sale contemplates delivery to the 
buyer in Calcutta, the seller, in making over thegooas io 
a carrier in Assam, merely acts in execution of . ’ 

tract as to the carriage of goods and not as 
delivery and the act of the seller cannot be deem 
unconditional appropriation within the meaui g 
S. 23 (2). [Paia 14J 

Anno. Sale of Goods Act, S. 23, N. 3. 

(f) Sale of Goods Act (1930), S. 25 (1)'— Ri g b * of 
disposal reserved by seller—Goods made ov 
carrier—Passing of property to buyer. 

Where the right of disposal is reserved by the seller* 
the property in the goods does not pass to the uuyei 
withstanding the fact that the goods are made ove 
carrier for the purpose of transmission to the b Yp a j. a 15 ] 

Anno. Sale of Goods Act, S. 25, N. 1. 

(g) Sale of Goods Act (1930), S. 25 (2) App ica 

billty. # 

Section 25 (2) applies only to a ship’s bil1 - 1 j* jf 
and not to a steamer-receipt or a.railway :re 1 ' mer 
therefore, not correct to say that if a rai w.y 
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receipt is made out in the name of a buyer, property in 
the goods passes to the buyer. [Para 15] 

Anno. Sale of Goods Act, S. 25, N. 2. 

(h) Sale of Goods Act (1930), Ss. 19 (2) and 23 (1) 
and (2)—Unconditional appropriation—Intention to 
transier property—Ascertainment of. 

Even where there is an unconditional appropriation 
within the meaning of sub-ss. (1) and (2) of S. 23, the 
question whether the seller intends to transier the 
property in goods still persists and in ascertaining that 
intention regard must be had to the terms of the con¬ 
tract, the conduct of the parties, and the circumstances 
of the case, as laid down iu S. 19 (2). [Para 17] 

Anno. Sale of Goods Act, S. 19, N. 3 ; S- 23, N. 1 
and 3. 

(i) Sale of Goods Act (1930), S. 23 (2)—Delivery in 
pursuance of contract—Making over goods to carrier 
in pursuance of contract. 

In a given contract, there cannot be two distinct deli¬ 
veries. Delivery in pursuance of the contract as to deli¬ 
very may be made in different stages, but it is nevertheless 
one delivery made in different stages in pursuance of the 
contract as to delivery. The mere making over of the 
goods to a carrier for transmission to the buyer in pursu¬ 
ance of the contract a3 to carriage of the goods, as dis¬ 
tinct from delivery caunot be regarded as delivery in 
pursuance of the contract [Para 18] 

Anno. Sale of Goods Act, S. 23, N. 3. 

(j) Sales Tax — Assam Sales Tax Act (17 of 1947), 
S. 1 — Act is intra vires S. 297, Government of India 
Act—(Government ot India Act (1935), S. 297). 

[Para 24] 

Dr. R. B. Paul, S. K. Ohose, P. Chaudhuri and 
C. M. Sara/ — for Petitioners ; Dr. S. K. Gupta, D. N. 
Medhi, G. A. and R. K. Qoswarni Govt. Advocate (Jr.) — 
for the State. 

REFERENCES : Courtwar/Chronological/ Paras. 

(’35) 62 Ind. App. 242 : (A.I.R. 1935 P. C. 182) 22 

(’42) A.I.R. 1942 F. 0. 17 : (43 Cr. L. J. 481) 6 

(’26) 48 All. 622 : (A.I.R. 1926 All. 679) 16 

(’97) 24 Cal. 177 16 

(’06) 33 Cal. 547 16 

(•25) 29 Cal. W N. 808 : (A.I.R. 1926 Cal. 218) 6, 20 

(’45) A.I.R. 1945 Mad. 383 : (I.L.R. (1946) Mad. 127) 23 
('51) 1951-20 I.T.R. 546 : (A.I.R. J952 Mad. 198) 21 

(’52) 1952-3 S.T.O. 19 : (1952 Comm. T. C. 36 (Mad) ) 23 

Thadani C. J_We have before us a reference 

made by the learned Commissioner of Taxes, 
Assam, under S. 32, Assam Sales Tax Act of 1947 
(Act xvu [17] of 1947), in the matter of assess¬ 
ment of sales-tax in respect of what have been 
regarded as sales having been made in Assam by 
Messrs. Ramniwas Satyanarayan, Lalchand Todi, 
Tolaram Surujmal, Rajendra Limited, Nowrangrai- 
Kissendayal, Meghraj Mansuk, and Chockchand 
Ballabox, for the period ending 31-3-1948. 

[2] The assessees were taxed by the Superin¬ 
tendent of Taxes, Shillong, under S. 17 (4) of the 
Act on 21-3-1949, on the failure of the assessees to 
submit a return of their turnovers for the period 
ending 31-3-1948. The Superintendent of Taxes 
was, therefore, obliged to assess them on such in¬ 
formation as lie was able to gather. Against the 
assessment made by the Superintendent of Taxes, 
the seven assessees appealod to the Assistant Com¬ 
missioner of Taxes, Assam, under S. 30 of the Act 
challenging the assessments made by the Superin¬ 
tendent of Taxes, Shillong. The learned Assistant 
Commissioner dismissed the seven appeals on 


25-1-50. Against the decision of the appellate 
Assistant Commissioner, the assessees appealed to 
the Commissioner of Taxes, Assam, on 19-3-50 
under R. 27, Assam Sales Tax Rules. 

Just as the appellate Assistant Commissioner 
had disposed of the appeals of the seven assessees 
before him by one order, the learned Commissioner 
of Taxes, Assam, did likewise by his order dated 
31-S-50. The seven assessees then filed seven 
petitions on 24-11-50 under eub-s. (2) of S. 32, 
Assam Sales Tax Act of 1947 requiring the Com¬ 
missioner bo refer certain questions of law arising 
out of his order, dated 31-S-50, to this Court. The 
questions referred to us by the learned Commis¬ 
sioner of Taxes, Assam, are these: 

“( 1 ) Whether the despatches of 41 consignments of 
jute by the petitioners to their respective bujers as con¬ 
signees and against contracts entered into prior to the 
despatches constitute a ‘‘sale’' for purposes of Assam 
Sales Tax Act 1947 (Assam Act XVII [17] of 1947) and 
for that matter the turnover therefrom taxable? 

(2) Whether the despatches of five consignments to the 
commission agent by two of the petitioners constitute a 
“sale” in terms of the Act and for that matter the 
turnover therefrom taxable? 

(3) Whether the Assam Sales Tax Act 1947 (Assam Act 
XVII [17] of 1947) is ultra vires of S. 297, Government of 
India Act 1935 because of the imposition of a tax there¬ 
under on tho turnover from the above consignments ? 
and 

(4) Whether, in view of the facts and circumstances of 
the case, the assessments under sub-s. (4) of S. 17 were 
illegal?” 

[3] In order to appreciate the significance of 
the questions referred to us, it is necessary to set 
out certain facts. The petitioner Ramniwas 
Satyanarayan despatched 2 consignments of jute 
from Assam one on 14th and the other on 
15-3-194S — to consignees other than himself 
and against contracts of sale made in Calcutta 
on 11-12-47 and 10-2-48. The assessee Lalchand 
Todi despatched 8 consignments between 7-2-48 
and 29-3-48. Two of them were consigned to 
the commission agent called Ilarikishan Das 
Bhairudan, and the rest to consignees other than 
himself, against prior contracts of sale made in 
Calcutta. Assessee Tolaram Surujmal despatched 
seven consignments between 3-2-48 and 2G-3-4S,— 
four of which were made against contracts of sale 
made in Calcutta between 1-9-1947 and 13-2-194S, 
in the names of the buyers; the remaining three 
were consigned to the commission agent Hari- 
kishandas Bhairudan. 

Assessee Rajendra Limited sent 18 consign¬ 
ments between 5th February and 29-3-19IS against 
prior contracts of sale made in Calcutta between 
11-12-1947 and 10-2-1948, to consignees other than 
themselves or their agents. Assessee Nowrangrai 
Ivishandayal despatched 4 consignments between 
4th February and 10-3-1948 against prior contracts 
of sale made in Calcutta on 5-12-1947. Assessee 
Meghraj Mansuk despatched 4 consignments bet¬ 
ween 7th February and 14-3-1948 against prior 
contracts of sale made in Calcutta between 12 th 
and 18-12-1947, to different consignees. Assessee 
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Chockchand Ballabox despatched 3 consignments 
between I6tk February and 10-3-1948 against prior 
contract of sale made in Calcutta. In other words, 
out of a total of 46 consignments, 41 were con¬ 
signed by the assessees to their buyers as con¬ 
signees, against contracts of sale made in Calcutta 
prior to the dates of despath. The remaining five 
consignments, three of which belonged to Tolaram 
Surujmal and two to Lalchand Todi, were des¬ 
patched to the commission agents as consignees, 
but were not made against any contracts of sale. 

[4] Two specimen bought and sold notes com¬ 
municated by the broker to the buyers and sellers 
respectively appear, one at page 100 of the printed 
book in Reference No. 1 of 1951 and the other at 
page S of the printed book in Reference No. 3 of 
1951. It is unnecessary to reproduce the two speci¬ 
men forms in their entirety. It is sufficient to set 
out certain terms and conditions material to the 
purposes of our decision. 

[5] The terms and conditions as to delivery 
were that the jute contracted for was to be deli¬ 
vered free at the buyers’ mill or godowns at 
Calcutta, where it was to be weighed. But before 
the goods were delivered at the buyers’ mill or 
godown, the buyers were required to pay 90% of 
the price of the goods against delivery of docu¬ 
ments, namely, the steamer or railway receipts ; 
the remaining 10 % was to be paid after inspec¬ 
tion, weighment and delivery at the buyers’ mill 
or godown in Calcutta; if the sellers failed to 
deliver the Railway or Steamer Receipt to the 
buyer in Calcutta, the buyer had the option to 
cancel the contract; in some contracts it is pro¬ 
vided that if the buyer failed to accept the Railway 
or Steamer Receipt, the seller had the right to 
cancel the contract. It is not disputed that 19 con¬ 
signments, out of 41, made by the assessees, are 
covered by 9 contracts which can be traced ; the 
contracts appertaining to the remaining consign¬ 
ments are not available. Of the 9 contracts which 
are available, 5 are in the form of the specimen 
contract at page S of the printed book in Refe¬ 
rence No. 3 of 1951; the remaining 4 contracts are 
in the form of the specimen contract at page 100 
of the printed book in Reference No. 1 of 1951. 

[6] On the questions referred to us by the 
learned Commissioner of Taxes, Assam, his opinion 
was as follows: 

“Question No. 1.—Under Sub-9. (12) of S. 2 of the Act 
“sale’* means “any transfer of property in Roods for cash 
or deferred payment or other valuable consideration and 
includes a transfer of property in goods involved in the 
execution of a contract.” From the facta cited elsewhere, 
it will appear that the consignments were despatched 
against prior contracts and the consignor and the con¬ 
signee in respect of each despatch were also different. 
The consignees again wore the buyers of the goods. It is, 
there'ore, clear that there was a transfer of property in 
goods from the consignor to the consignee and in execu¬ 
tion of a contract. This transfer was complete at the time 
the noods were placed aboard the steamer or railway and 
consigned to another party. The decision in Sadasook 
Kotliari v. Chaitram 1 iambilash, No. 12 of 1924-29 Cal. 
\V. N. 803 does not apply inasmuch as it was the result 
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of the construction of a particular contract before the 
Court and did not lay down any general proposition. 

The place where and person by whom the contract 
was entered into are immaterial in view of the provi- 
sions in the Explanation to S. 2 (12) and so long as the 
goods are in Assam at a particular point of time. The 
despatches, in this case, were against prior contracts 
and, as such, the goods were actually in Assam when 
the contracts were entered into in Calcutta. Neither the 
contracts nor the supplies were in respect of “unascer¬ 
tained goods” as alleged. Jute was the goods contracted 
for and supplied and, as such, not “unascertained goods”. 
It will thus be seen that the despatches constituted a 
“sale” as defined in sub-s. (12) of S. 2 of the Act, and the 
turnover therefrom was taxable in the hands of the 
particular dealer under the Act. 

Question No. 2: - The functions of the commission 
agent are described in para. 5 of Annexure A of the 
petition for reference. It will appear that the function 
ascribed to him cannot be discharged by him in the 
absence of a transfer, to him, of property in goods des¬ 
patched to him. This transfer is in the nature of one for 
“deferred payment” and takes place at the time the 
goods are placed aboard a steamer or rail and consigned 
to him. It will thus appear that the despatch of the 5 
consignments by two of the petitioners involved a trans¬ 
fer by them of property in goods for deferred payment 
and constituted a “sale” taxable under the Act. 

Question No. 3: — This point has been adequately 
dealt with in the orders of the appellate authorities and 
I agree with their conclusion. Section 297 (1) (a), Gov¬ 
ernment of India Act, 1935, has, as was pointed out in 
Bhola Prasad v. Emperor, A. I. R. 1942 F. 0. 17, no 
application to any legislation other than with respect to 
entry 27 and entry 29 in the Provincial Legislative List 
and the Act challenged is with respect to entry 48 of 
the.List. Clause (b) of sub-s. (1) of S. 297, Government 
of India Act, 1935, has also no application to the case 
under consideration inasmuch as the tax does not dis¬ 
criminate between jute produced in Assam and outside 
it and in favour of the former. If, as a remote result, it 
does at all discriminate, such discrimination is certainly 
not in favour of jute produced in Assam. 

Question No. 4:— The petitioners might have been 
under the bona fide impression that no tax would be 
levied on sales of jute, and might not have, on that 
account, submitted returns. But then there was no 
excuse for them not to do so after service of the notices 
under Ss. 16 (2) and 17 (4). Whatever may have been 
their accounting year, they were bound to submit the 
return of their turnover at least in respect of that por¬ 
tion of the accounting year corresponding to the two 
months of the return period ending 31-3-1948. It will 
thus appear that because of this default, the Superinten¬ 
dent of Taxes was fully justified in proceeding to asses 
and to complete the assessments under sub-s. I I 
S 17. 

In view of the facts and circumstances of the c * se . a °4 
the reasons stated above, it is respectfully su nil 
that the answers to Questions 1 and 2 should be in 
affirmative and those to questions 3 and 4 should 
the negative.” . 

[7] The first two questions manifestly overlap 
one another. The point involved in the two ques¬ 
tions is —whether the 46 consignments sent from 
Assam against prior contracts of sale made m 
Calcutta are subject to a sales tax as being sa es 
made in Assam—sales in which property in e 
goods had passed to the buyers in Assam. 

[8] “Sale” is defined in sub-s. (12) of S. 2 , 
Assam Sales Tax Act, 1947, in these terms : 

“ ‘Sale’ with all its grammatical variations and cog 
nate expressions means any transfer of proper y in 8 , 
by any person for cash or deferred pay men ° r 
valuable consideration, and includes a trans P 
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perty in goods involved in the execution of a contract, 
but does not include a mortgage, hypothecation, charge 
or pledge. It also includes a transfer of goods on the 
hire-purchase or other instalment system of payment, 
notwithstanding the fact that the vendor may retain 
the title in the goods as a security for payment of the 
price; 

Explanation .— Notwithstanding anything to the con- 
trary in the Indian Sale of Goods Act, 1930, the sale of 
any goods which are actually in Province at the time 
when the contract of sale (as defined in that Act) in res¬ 
pect thereof is made, shall, irrespective of the place 
where the said contract is made, be deemed for the 
purposes of this Act, to have taken place in the Pro¬ 
vince.” 

From the reference made by the Commissioner, 
it is not clear to us whether the learned Commis¬ 
sioner was of the view that the contracts of sale 
made in Calcutta on behalf of the assessees were 
sales within the meaning of sub-s. (12) of S. 2 or 
whether they were sales within the meaning of 
the Explanation thereto, or under both. Dr. Gupta 
who appeared for the State of Assam was consci¬ 
ous of this difficulty, for he was conscious of the 
fact that prima fazie tlie sales in question cannot 
be brought within the Explanation to sub-s. ( 12 ) 
of S. 2 of the Act in view of the fact that there is 
not an iota of evidence to show that when the 
contracts of sale were made in Calcutta, the 
goods contracted for were actually in the State 
of Assam. He was, therefore, content to rely upon 
the definition of ‘sale' in sub-s. (12) of S. 2, adding 
that if we did not agree with his contention that 
property in the goods had passed to the buyers 
when the goods were made over to the Steamer 
Company in Assam for transmission to the buyers, 
the question whether the contracts of sale would 
be covered by the Explanation to sub-s. (12) of 
S. 2, should be left over for further consideration 
by the taxing authorities. 

We think this is a fair proposal. The learned 
Commissioner seems to think that so long as the 
goods at the time of appropriation were in Assam, 
the date and the place where the contract of sale 
was made, are immaterial. This view is clearly 
erroneous. The goods must bo actually in Assam 
at the date of the contract of sale and not at the 
date of the appropriation of the goods to the con¬ 
tract. The reasoning of the learned Commissioner, 
namely, "the despatches in this case were against 
prior contracts and, as such, the goods were ac¬ 
tually in Assam when the contracts were entered 
into in Calcutta,” is manifestly erroneous. It does 
not follow that when the consignments were des¬ 
patched from Assam against prior contracts of 
sale made in Calcutta, the consignments wero 
actually in Assam. It may well be that the goods 
appropriated to the contracts were not actually 
in Assam at the time when the contracts of sale 
were made in Calcutta, but came into being about 
the time of the appropriation. 

Again, the learned Commissioner fell into a 
very serious error in thinking that the contracts 
in question were in respect of "ascertained goods”. 
Dr. Gupta has quite frankly stated that the con- 
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tracts involved in this case were contracts ab 
initio for sale of ‘unascertained goods’, and not 
specified or ascertained goods. In answering this 
reference, we are proceeding on the basis that the 
contracts of sale in dispute are not to be deemed 
to be sales within the purview of the Explana¬ 
tion to sub-s. (12) of S. v 2 of the Act, without proof 
that the goods were actually in Assam at the 
date on which the contracts of sale were made in 
Calcutta. 

[9] The simple question then is—are the con¬ 
tracts of sale in dispute sales within the meaning 
of sub-s. (12) of S. 2 of the Act? The answer to this 
question depends upon the answer to another ques¬ 
tion, namely,— where did property in the goods pass 
to the buyers, a question which must be answer¬ 
ed in conformity with the principles or rules 
contained in chap. Ill, Sale of Goods Act 1930. As 
we have said, Dr. Gupta did not dispute the fact 
that the contracts of sale in dispute were con¬ 
tracts for the sale of unascertained goods or future 
goods by description. There is no dispute as to 
the interpretation of S. 18, Sale of Goods Act. It 
is not disputed that when there is a contract of 
sale for unascertained goods and the goods are 
subsequently ascertained, the property in the 
goods does not necessarily pass when the goods 
are ascertained. Whether, upon the ascertain¬ 
ment of the goods, property in them is trans¬ 
ferred to the buyer, is a question of fact which 
has still to bo decided in accordance with the 
principle contained in S. 19 (l), Sale of Goods 
Act, 1930, which says : 

“Where there is a contract for the sale of specific or 
ascertained goods, the property in them is transferred to 
the buyer at such time as the parties to the contract 
intend it to be transferred.” 

[10] The language of S. 19 (l) makes it quite 
clear that where the goods are subsequently as¬ 
certained—as in the present caso,—-the question 
as to whether property in the goods is transferred 
to the buyer, is a question which must be decided 
■with reference to the intention of the parties. 

[ill Dr. Gupta quite frankly stated that he does 
not rely upon Ss. 20, 21 and 22, Sale of the Goods 
Act, 1930, for, clearly these sections refer to sales 
ab initio of specific goods in a deliverable state, 
that he was content to rest his case on Ss. 23 and 
2 >, Sale of Goods Act, 1930. Sections 23 and 2-5, 
Sale of Gouds Act are in these terms : 

“23. (1) Where there is a contract for the sale of uu- 
ascertaiued or future goods by description and goo.ls of 
that description and in a deliverable state arc uncondi¬ 
tionally appropriated to the contract, cither by the 
seller with the assent of the buyer or by the buyer with 
the assent of the seller, the property in the goods there¬ 
upon passes to the buyer. Such assent may bo express or 
implied, and may be given either before or after the ap¬ 
propriation is made. 

(2) Where, in pursuance of the contract, the seller 
delivers the goods to the buyer or to a carrier or other 
bailee (whether named by the bujer or not) for the pur¬ 
pose of transmission to the buyer, and does not reserve 
the right of disposal, he is deemed to have uncondi¬ 
tionally appropriated the goods to the contract.” 
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in mind, it seems to us that it is reasonable to, 


“25. (1) Where there is a contract for the sale of speciv 
fic goods or where goods are subsequently appropriated 
to the contract, the seller may, by the terms of the con¬ 
tract or appropriation, reserve the right of disposal of 
the goods until certain conditions are fulfilled. In such 
case, notwithstanding the delivery of the goods to a 
buyer, or io a carrier for other bailee for the purpose of 
transmission to the buyer, the property in the goods 
does dot pass to the buyer until the conditions imposed 
by the seller are fulfilled. 

^ (2) Where goods are shipped aDd by the bill of lading 
the goods are deliverable to the order of the seller or his 
agent, the seller is prtma Jacic deemed to reserve the 
right of disposal. 

(3) Where tbe seller of goods draws on the buyer for 
the price and transmits the bill of exchange and bill of 
lading to tbe buyer together, to secure acceptance- or 
payment of the bill of exchange, the buyer is bound to 
return the bill of lading if he does not honour the bill 
of exchange and if he wrongfully retains the bill of lad¬ 
ing the property in the goods does not pass to him.” 

[ 12 ] According to Dr. Gupta, there was un¬ 
conditional appropriation of the goods to the con¬ 
tracts by the sellers with the implied assent of 
the buyers. When it was pointed out to Dr. 
Gupta that it was not reasonable to make use of 
any implied assent of the buyers within the 
meaning of* S. 23 (l) in view of the fact that at 
no stage did the buyers and the sellers come into 
personal or vicarious contact, the contracts hav¬ 
ing been made through the agency of a broker, 
lie contended that by reason of the fact that the 
buyers bad agreed to the term that the goods 
were to be made over by the sellers to a carrier, 
they gave an implied assent to the unconditional 
appropriation the moment the sellers made over 
the goods to a carrier in Assam, thereby, trans¬ 
ferring property in the goods to the buyers. In 
other words, Dr. Gupta’s contention was that 
where a seller makes over the goods to a carrier 
in terms of the contract as to carriage as distinct 
from delivery not only will the act be deemed to 
be an unconditional appropriation within the 
meaning of sub-s. (2) of S. 23, but the act would 
also amount to an unconditional appropriation 
within the meaning of sub-s. (i) of S. 23, Sale of 
Goods Act. 

[13] We are unable to accept this contention, 
for, if what is deemed to be unconditional appro¬ 
priation within the meaning of sub-s. (2) of S. 23 
is also without more an unconditional appropria¬ 
tion within the meaning of sub-s. (l) of S. 23, 
sub-s. (l) of S. 23, Sale of Goods Act, would be 
(dearly redundant. In the construction of sta¬ 
tutes, there is always a presumption against 
redundancy. We think sub-s. (l) of S. 23 is wholly 
(independent of sub-s. (2) of S. 23. It is to be ob¬ 
served that sub-s. (1) of S. 23 does not contem¬ 
plate unconditional appropriation in pursuance.of 
ja contract; it refers to unconditional appropria¬ 
tion with the assent of the parties, whereas in 
sub-s. (2) of s. 23 it is the delivery to a carrier 
in pursuance of a contract which operates as an 
unconditional appropriation, and is, therefore, 
deemed to be unconditional appropriation. If this 
jdistinetion between the two sub-sections is borne 


say that where a party relies upon what must be 
deemed to be an unconditional appropriation 
within the meaning of sub-s. (2) of S. 23, he can¬ 
not be allowed to say that it was also without 
more an unconditional appropriation within the 
meaing of sub-s. (l) of S. 23. 

[14] The question then for our consideration is 
— whether the sellers in this case delivered the 
goods to a carrier in pursuance of the contract. 
We have referred to the terms of the contract as 
to delivery, and they clearly contemplate delivery 
to the buyers in Calcutta, at their jute mills or 
godowns. It follows then that in making over the 
goods to a carrier in Assam, the sellers were 
merely acting in execution of the contract which 
provided that the goods were to be carried either 
by the steamer companies’ boats or by a railway. 
The act of the sellers, therefore, in making over 
the goods to a carrier, was merely an act done in 
pursuance of a contract as to the carriage oj the 
goods, and not as to their delivery. The act of 
the sellers, therefore, in the circumstances of this 
case, cannot be deemed to be unconditional ap¬ 
propriation within the meaning of sub-s. (2) of 
S. 23, Sale of Goods Act. 

The term as to delivery in the contract, namely, 
that the goods were to be delivered at the buyers’ 
mill or their godowns, was still a live condition 
as to delivery to be fulfilled in Calcutta when the 
goods were made over by the sellers to a carrier 
in Assam. The reservation of the liability of the 
sellers to give delivery of the goods at the buyers’ 
mill or godown in Calcutta in pursuance of the 
contract, is, in our opinion, fatal to the conten¬ 
tion of the State of Assam that property in the 
goods had passed to the buyers in Assam, and 
that the sellers had parted with the right of dis¬ 
posal of the goods when they made over the goods 
to a carrier in Assam for transmission to the 
buyers. 

[15] So far as sub-s. (1) of S. 25 of the Act is 
concerned, we think it assists the assessees, for, 
when the goods were appropriated to the contrac 
by the sellers making them over to a carrier in 
Assam for transmission to the buyers, the con¬ 
current conditions as to delivery and payment o 
the price as provided for in the contracts, were 
live conditions, and until those conditions were 
fulfilled in Calcutta, the sellers must be deeme 
to have reserved the right of disposal, notwith¬ 
standing the fact that the goods were made over 
to a carrier in Assam for the purpose of transmis¬ 
sion to the buyers. If'the right of disposal was 
reserved, as, in our opinion, it was, it follows 
that property in the goods did not pass to e 
buyers in Assam notwithstanding the fact tha 
the goods were made over to a carrier in Assam 
for the purpose of transmission to the buyer. 

Dr. Gupta also relied upon sub-s. (2) of S. » 
Sale of Goods Act. His contention was. that a 
steamer-receipt stands on the same footing as a 


Ramniwas V. Commr. of Taxes (Thadani C. J.) Ass 183 

nob the owners of the goods, and that property in 
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hill of lading and that conversely, as in this case 
the steamer-receipt was deliverable to the buyers 
or to their agents, the sellers must be deemed 
prima facie to have parted with their right of 
disposal. The short answer to this contention is 
that sub-s. (2) applies only to a ship’s bill of 
lading, and not to a steamer-receipt or a railway 
receipt. A steamer or railway receipt may be a 
document of title, but sub-s. (2) of S. 25 does not 
contemplate all documents of title, but only one 
kind, namely a bill of lading. Unlike a bill of 
lading, which does not require to be endorsed 
before delivery can be taken, a railway or steamer 
receipt lias to be endorsed by the carrier or his 
agents or servants before delivery can be taken. 

It is, therefore, not correct to say that if a rail¬ 
way or steamer receipt is made out in the name 
of a buyer, property in the goods passes to the 
I buyer. 

[16] Dr. Gupta has relied upon a case reported 
in Deo Raj v. Munshi Ram , 48 ALL. 622. But it 
is clear from a perusal of the report that the 
learned Judges came to the conclusion that the 
goods in that case were unconditionally appro¬ 
priated in accordance with S. 83, Contract Act. 
Section S3, Contract Act, corresponds to sub-s. (l) 
of s. 23, Sale of Goods Act, 1930. 'When tho case 
reported in 4S ALL. 622, was decided, the Indian 
Sale of Goods Act was nob in force. As wo have 
said in the earlier part of our judgment, Dr. Gupta 
relied upon sub-s. (l) of S. 23, Sale of Goods Act, 
1930, not independently, but in conjunction with 
sub-s. (2) of S. 23 of the said Act. We have already 
indicated that, on the facts of this case, neither 
S. 23 (l) nor S. 23 (2), Sale of Goods Act applies. 

The case reported in 48 ALL. 622, therefore, has 
no application to the facts before us. For the 
same reasons, we think the case reported in Clive 
Jute Mills Co. v. Ebrahim Arab, 24 cal. 177, has 
no application, the decision being based upon 
unconditional appropriation in accordance with 
S. S3, Contract Act. In Jugyernath v. E. A. 
Smith, 33 cal. 547, the term as to delivery in the 
contract was that the goods wero to be placed free 
alongside S. S. Uganda in the river Hoogly. In 
pursuance of this contract, tho goods were placed 
alongside S. S. Uganda in the river Hoogly and 
they were subsequently taken on board the vessel. 
The plaintiffs (sellers) had obtained mate's receipt 
for the consignment, which they presented, to¬ 
gether with their bill for its. 46,000, the price of 
the goods, to the defendants (buyers). 

The buyers kept the bill and mate’s receipt for 
examination, and afterwards, without paying for 
the goods, obtained from Messrs. Mackinnon, 
Mackenzie A Co., the agents of tho steamer 
Uganda, the hills of lading for the goods, and 
lodged them with the defendant Bank, who gave 
them advances on tho goods. The plaintiffs 
claimed the goods as their property. The suit 
was not defended by the buyers, but by tho Bank, 
which contended that the plaintiffs (sellers) were 


the goods had passed to the buyers. 

Here again the decision was based upon the 
finding as a fact that there was unconditional 
appropriation with the assent of the buyer in 
accordance with S. 83, Contract Act. Moreover 
in the case before us the term as to delivery was 
that the goods were to be delivered at the buyers’ 
jute mills or godowns. In 33 Cal- 547, the term as 
to delivery was that the sellers were required to 
place the goods alongside S. S. Uganda for the 
purpose of shipment abroad, which they did ; 
nothing more was required to be done by the 
sellers. In this aspect namely in the matter of 
delivery, the Calcutta case is clearly distinguish¬ 
able from the case before us. 

[ 17 ] Dr. Paul for the assessees, the sellers, has 
rightly contended that assuming, without conced¬ 
ing, that there was unconditional appropriation 
within the meaning of sub-s. (l) of S. 23, Sale of 
Goods Act, 1930, or sub-S. (2) of S. 23, the question, 
namely, did the sellers notwithstanding the un¬ 
conditional appropriation, intend to transfer pro¬ 
perty in the goods still persists, and that in 
ascertaining the intention of the sellers in this 
behalf, regard must be had to the terms of the 
contract, the conduct of the parties, and the 
circumstances of the case, as laid down in sub- 
s. (2) of S. 19, Sale of Goods Act, 1930. 

Dr. Paul points out that in the absence of an 
agreement to the contrary, delivery and payment 
of the price are concurrent conditions, as laid 
down in S. 32, Sale of Goods Act, 1930, in the case 
before us, the payment of 90% of the value of the 
goods was stipulated to be a concurrent condition 
with the delivery of documents for the purpose of 
enabling the buyers to obtain delivery from the 
steamer company; these concurrent conditions 
were to be fulfilled in Calcutta; the failure to 
fulfil these conditions in Calcutta would have 
given rise to a right to the parties to cancel the 
contract, having regard to S. 51, Contract Act, and 
S. 12 , Sale of Goods Act, 1930; this reservation of 
the right to cancel the contract or the exercise of 
option as it is described in the contracts, nega¬ 
tives the contention of the State of Assam that 
the sellers transferred property in the goods in 
Assam to the buyers when the goods were put on 
board tho river steamer in Assam. 

[18] We think Dr. Paul’s contention is well 
founded. In the case before us, as the concurrent 
conditions, namely, the payment of 90% of the 
value of the goods against delivery of documents, 
were to bo fulfilled simultaneously at Calcutta, it 
is futile to contend that the sellers had transferred 
property in the goods to the buyers in Assam, 
when they made over the goods to a carrier in 
Assam, for the sellers did not deliver tho goods 
to the carrier in pursuance of the contract as to 
delivery, namely, delivery of the goods to tho 
buyers at the buyers’ mills or godowns in Cal¬ 
cutta. We think, in a given contract, there can- 


A. I. R. 1952 


RAMNIWAS V. CoMMR. OF 

not be two distinct deliveries. Delivery in 
puisuance of the contract as to delivery may be 
made in different stages, but it is nevertheless 
oim delivery made in different stages in pursu¬ 
ance of the contract as to delivery. The mere 
making over of the goods to a carrier in Assam 
for transmission to the buyer in pursuance of the 
contract as to carriage of the goods, as distinct 
from delivery, capnot be regarded as delivery in 
pursuance of the contract. 

[19] Dr. Paul has invited our attention to a 
passage in Benjamin on Sale at page 336 , bearing 
on the subject of appropriation by delivery 
analogous to the subject treated in sub-s. (2) of 

s * t 23 > Goods Act, 1930. It is stated : 

‘‘The rule, however, applies only where the carrier is, 
as he generally is, the buyer’s agent to take delivery. If 
the facts show, as, for example, where the seller reserves 
a right of disposal, or where he agrees to deliver the 
goods at their destination, that the carrier is the sel¬ 
ler's agent, delivery is not a final appropriation. In 
such cases, under the Act a different intention ap¬ 
pears,” 

In the case before us, the sellers agreed to deli¬ 
ver the goods at their destination namely, Cal¬ 
cutta, at the buyers’ jute mills or godown. This 
is a complete answer to Dr. Gupta’s contention. 

[20] The learned Commissioner of Taxes, As¬ 
sam, dismissed the case reported in Sadasook 
Kothari v. Chaitram Bambilash, 29 cal. W. N. 
808, by saying 

‘‘that it does not apply inasmuch as it was the result 
of the construction of a particular contract before the 
Court and did not lay down any general proposition.” 

It seems to us that the learned Commissioner 
did not take the trouble of reading the case with 
the care which it deserved. The material fact 
in that case is identical with the material fact 
before us. In 29 cal. w. N. SOS, the term as to 
delivery was that the goods were to be delivered 
at the buyer s mi 11-ghat or press-house by Rail 
or Steamer as in this case. It was held that pro¬ 
perty in the goods did not pass until they had 
reached their destination. 

[ 21 ] Dr. Paul also relied upon a case reported 
in Comvir . of Income Tax, Madras v. Mysore 
Chromite Ltd., 1951-20 I. T. R. 54G (Mad.). The 
decision in that case is instructive for, in decid¬ 
ing the question as to where the income had 
accrued, it was accepted by both the parties that 
the income accrued at the place where the sale 
took place. It was, therefore, necessary for the 
learned Judges of the Madras High Court to de¬ 
cide where the sale took place. The learned Judges 
held: 

“that the property in the goods did not pass at any 
place in British India but passed only iu London where 
the bills of exchange were accepted and the delivery 
of the bills of lading was obtained from the E. B. Ltd., 
London Therefore, the profits from sales arose out¬ 
side British India in London.” 

This decision manifestly turns upon the consequen¬ 
ces of the performance of the two main condi¬ 
tions involved in a contract of sale, namely, 
delivery and payment of price. 
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[22] In Hcekim Seing v. Maung Ba Chit, 62 
Ind. App. 242 (p. c.) the facts were these: There 
were contracts for the purchase of a specific 
quantity of paddy stored in godowns made by 
bought and sold notes in which the sale-price was 
entered. The intention of the parties as to the 
time when the property was to pass was not ex¬ 
pressed in the contracts. Earnest money was 
paid and part-payments of the price were made 
and, when the balance of the purchase price was 
paid, an entry of its receipt was made in the 
sold notes. On these facts, it was held that, in 
the circumstances of the case, the property was 
intended to pass on the payment of the balance. 
Their Lordships of the Privy Council observed: 

‘‘The rules embodied in Ss. 20 to 24 of the Sale of Goods 
Act are rules for ascertaining the prima facie inten¬ 
tion of the parties and must yeild to auy contrary in¬ 
tention which may be gathered from the circumstances 
of the case, l’he question of the intention of the parties 
must, iu the absence of an express term in the contract 
depend upon the peculiar features of each transaction.” 

In our view, these observations of their Lord- 
ships of the Privy Council strongly support the 
view that where the terms of a contract relating 
to delivery and price are to be performed at a 
particular place, property in the goods does not 
pass until the goods reach that place, and the 
conditions of the contract are performed. 

[23] In iTouis Dreyfus £ Co. Ltd. v. South 
Arcot Groundnut Market Committee , A. I. R. 
1945 Mad. 383, the seller was required to send 
the goods to the purchaser’s godown at C, where 
the purchaser was given power to inspect and 
reject, and pay the balance of price, it was 
held that the sale took place at C. The case re- . 
ported in Louis Dreyfus £ Co. v. Province of 
Madras, 1952-3 S. T. c. 19 (Mad.) is also of consi¬ 
derable assistance to the assessees. 

/ 

[24] We have, therefore, come to the conclusion 
that having regard to the terms of the contract, 
the conduct of the parties and the circumstances 
of the case, property in the 46 consignments did 
not pass to the buyers -when the consignments 
were put on board the river steamer in Assam, 
that the property in the goods passed to the 
buyers in Calcutta when the terms of the con¬ 
tract as to delivery and payment of price were 
fulfilled. We accordingly answer the questions 
referred to us in these terms: 

(1) That the despatches of 41 consignments of 
jute by the petitioners to their respective buyers 
as consignees and against contracts entered into 
prior to the despatches, did not constitute a 
“sale” for the purposes of the Assam Sales Tax 
Act, 1947, and were, therefore, not liable to be^ 
taxed. 

(2) That the despatches of five consignments 
to the commission agents by two of the peti¬ 
tioners did not constitute a “sale” in terms of the 
Assam Sales Tax Act of 1947, and were, therefore, 
not taxable. 
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(3) Question No. 3 was not pressed by the 


assessees. We answer the third question in these 
terms: The Assam Sales Tax Act of 1947 (Act 
XVII [17] of 1947) is intra vires S. 297, Government 
of India Act, 1935. 

( 4 ) Question No. 4 was also not pressed be¬ 
fore us. Our answer, therefore, is, that the as¬ 
sessments made under sub-s. (4) of S. 17, Asssam 
Sales Tax Act of 1947, were legal, but as the 
contracts of sale relating to the consignments 
did not constitute “sales” for the purposes of the 
Assam Sales Tax Act of 1947, the assessees were 
not liable to be assessed. 

[25i Dr. Gupta for the State of Assam urged 
that we should make it clear by our order that 
the question, whether the contracts of sale covered 
by the despatches constitute sales within the 
meaning of the Explanation to Sub-s. (12) of s. 2 
of the Act, is left undetermined by our answer 
to the questions referred to us, and that it is 
open to the State Government hereafter to assess 
the assessees on such contracts as can properly 
come within the purview of the Explanation to 
sub-s. (12) of S. 2 of the Act. 

We have already stated in the earlier part of 
our judgment that we have not before us mate¬ 
rial upon which we can come to the conclusion 
that the contracts of sale involved in this re¬ 
ference can be deemed to be sales within the 
meaning of the Explanation to sub-s. ( 12 ) of s. 2 
of the Act. Whether if and when the authorities 
have material before them upon which they can 
bring the contracts of sale involved in this re¬ 
ference within the purview of the Explanation 
to sub-s. ( 12 ) of s. 2 of the Act, they will be 
entitled to tax the assessees,—is a question for the 
authorities concerned to decide. Wo express no 
opinion at this stage. 

[20] The reference is disposed of by the ans¬ 
wers which we have given above. 

[27] Deka J. —I agree. 

B/V.R.B. Reference answered. 
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Ram Labhaya Ag. C. J. and Deka J. 

Depit Kachari and others—Accused v. Padma 
Kanta Barua, Complainant—Opposite Party. 

Criminal Ref. No. 13 of 1951, D/-10-4-1952. 

(a) Criminal P. C. (1898), S. 145 (1) — Preliminary 

order reciting that Magistrate was satisfied as to 
existence of dispute which was likely to cause breach 
of peace— Order based on police report which was ex¬ 
pressly referred — Police report containing ground 
justifying action under S. 145—Report describing land 
in dispute and nature of dispute—Parties aware of 
description of land — Accurate reference in order and 
notice, held did not prejudice the opposite party: 33 
Cal. 352 (F.B.), Bel. on. [Para 0] 

Anno. Cr. P. C., S. 145, N. 13, 15, 17. 

(b) Criminal P. C. (1898), S. 145 (1) (3) _ Order 
under S. 145 (1) not served or published—Failure will 


not vitiate proceeding if no prejudice is caused. (Pre¬ 
judice held not caused): A. I. R. 1939 Lah. 233, Bel. on. 

[Para 7] 

Anno. Cr. P. C., S. 145, N. 2S. 

(c) Criminal P. C. (1898), S. 145 (4) — Question of 
title. * 

Where the evidence on the question of actual possession 
is equally balanced, a Magistrate may inquire into the 
title of the parties to give effect to the presumption that 
possession follows title, though a case may not be decided 
on this presumption, where the evidence on both sides is 
equally incredible. [Para 8] 

Anno. Cr. P. C., S. 145, N. 43. 

J. Chaudhuri —•for Accused; B. C. Barua — for 

Opposite Party. 

REFERENCES: Courtwar/Clironological/ Paras. 

(’06) 33 Cal. 352 : (2 Cri. L. J. 637 (F.B.) 6 

(’39) A. I. R. 1939 Lah. 233 : (40 Cri. L. J. 784) 7 

Ram Labhaya Ag. C. J. —This is a reference 
from the learned Sessions Judge, U. A. D., under 
s. 438, Criminal P. C., and arises out of a proceed¬ 
ing under s. 145, Criminal P. C. 

[2] There was a dispute between the parties to 
the proceeding about 4 bighas, 4 kathas and 
4 lechas of land of Periodic Patta No. 32 of village 
Chowkan, and 10 bighas, 2 kathas and 7 lechas of 
land of Periodic Patta no. 9G of Thengalgaon, 
Manse Khumtai. 

[3] The case of the first party complainant as 
disclosed in the complaint, dated 19-7-50, was that 
the disputed land belonged to one Depu Kachari 
who sold it to him (Padma Kanta Barua) for 
rs. 2500. He further alleged that Ganga Kachari, 
Depu Kachari, Bethai Kachari and Rallies war 
Kachari ( 2 nd party) had dispossessed him by 
ploughing the land forcibly, and on his protest, 
they threatened to assault him. There was, 
according to him, danger of a breach of the peace 
between the parties. This petition was sent to the 
Officer-in-Charge of Golaghat Police Station for 
enquiry and report. A report was submitted on 
1-8-1950. The conclusion reached in the report was 
that there was likelihood of a breach of the peace 
between the parties arising from the dispute about 
the land in question, and it was proposed that 
proceedings under s. 145, Criminal P. C. be drawn 
up against the 2nd party, and that the disputed 
land be attached pending the decision of the case. 
On 9-8-50, the learned Subdivisional Magistrate at 
Golaghat passed the following order on the report: 

“Read the police report. I am satisfied from the police 
report that the dispute is likely to cause a breach of the 
peace. Draw up proceedings under S. 145, Criminal P. C. 
aud call upon both parties to appear in person and put 
their respective written statements as respects the fact of 
actual possession. Fix 27-9-50. In the mean time, police to 
attach the disputed plot of laud.” 

[4] In pursuance of the order, dated 9-8-50, the 
parties were asked by a notice to put in their 
written statements regarding their respective 
claims to a plot of land measuring 10 bighas in 
village Chowkan. It will be observed that the 
notice was limited to an area of 10 bighas only, 
the whole of the land was not covered by the 
notice. Even the description of xo bighas was not 
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correct, as the area of 10 bighas was in village 
Thengalgaon, and not in village Chowkan. On 
-27-9-50, the parties put in their written state¬ 
ments regarding their respective claims with 
regard to the land in disphte. The parties and 
their witnesses were examined, and the learned 
Magistrate found, on a consideration of the evi¬ 
dence adduced by the parties, that one Rangai 
Kachari was in possession of the land till 1949. 
He was an adopted son of Depu Kachari the 
•original owner of the land. There was a dispute 
between Depu Kachari and Rangai Kachari. This 
dispute was settled and Depu gave G bighas of 
the land to Rangai. Depu Kachari then sold the 
lands in dispute to the complainant ( 1 st party) 
and delivered possession to him. 


The learned Magistrate also found that the 
second party (accused) had failed to prove that 
they had been in possession of the land. He, how¬ 
ever, observed further as follows: 

“The 1st party's possession of the land is also far from 
satisfactory. But the 1st party has proved that he got the 
land by a registered sale-deed from the real owner. The 
real owner delivered possession of the laud by showiug the 
boundaries. So, between the two parties, the 1st party’s 
claim to possession vests on a better footing. The 1st party 
having received delivery of possession from Depu Kachari, 
must be deemed to have been in possession of the lands 
when the dispute arose.” 

Having come to this conclusion, the learned 
Magistrate declared the 1 st party to be entitled to 
the possession of the lands in dispute until evicted 
therefrom in due course of law, and forbade all 
disturbance of such possession until eviction. The 
land was also released from attachment, by his 
final order dated 18-12-1950. 


[5] The learned Sessions Judge, U. A. D., has 
recommended that the order of the learned Magis¬ 
trate be quashed. The first ground on which the 
recommendation has been made is that no proper 
proceeding as contemplated by sub-s. (l) of s. 145, 
Criminal P. C., was drawn up either by the learn¬ 
ed Subdivisional Magistrate who passed the ini¬ 
tial order, or by the inquiring Magistrate to whom 
the case was transferred for disposal. It has also 
been pointed out that the learned Magistrate did 
not state the grounds of his being satisfied that 
there was apprehension of a breach of the peace 
between the parties, nor did he describe the land 
in dispute in his order. 

[0] Section 145 (l), Criminal P. C., requires that 
if a District Magistrate, Subdivisional Magistrate 
or Magistrate of the first class is satisfied from a 
police report or other information that a dispute 
likely to cause a breach of the peace exists con¬ 
cerning any land or water or the boundaries there¬ 
of, within the local limits of his jurisdiction, ho 
shall make an order in writing, stating the grounds 
of his being so satisfied, and requiring the parties 
concerned in such dispute to attend his Court in 
person or by pleader, within a time to be fixed by 
suc-h Magistrate, and to put in written statements 
of their respective claims as respects the fact of 


actual possession of the subject-matter of dispute. 
The order, dated 9-8-50, was a preliminary order, 
as contemplated by s. 145 (l), Criminal P. C. In 
this order, the learned Magistrate stated that lie 
was satisfied as to the existence of a dispute which 
was likely to cause a breach of the peace. This 
order was based on the Police report, which has 
been referred to expressly. It has been held in 
Khosh Mahomed v. Nazir Mahomed , 33 cal. 352 
(f. b.) that a reference in the preliminary order to 
the Police report which sets out the grounds which 
justify action under s. 145, Criminal P. C. is suffi¬ 
cient compliance with the provisions contained in 
sub-s. (l) of s. 145, Criminal P. C. 

The learned Sessions Judge has not stated that 
the report of the A. S. I. does not contain grounds 
which would justify action. This report describes 
the lands in dispute and also the nature of the 
dispute between the parties. It also supports the 
complainant in his allegation about the likelihood 
of a breach of the peace as a result of the dispute 
about the land. The learned Magistrate, no doubt, 
did not give the description of the lands in his 
order, but the complaint and the Police report 
both contain a description of the land. The writ¬ 
ten statement put in shows that advantage was 
taken of the wrong description of the land in the 
notice served on the 2nd party. It w r as pointed 
out in para 3 of the written statement that no 
specific description of the land had been given in 
the notice, and, therefore, they ( 2 nd party) were 
not in a position to give the description of the 
land in their possession. It cannot, however, be 
argued that the 2nd party remained unaware of 
the contents of the complaint and the police 
report. (His lordship referred to evidence and con¬ 
tinued). It is clear that at the evidence stage the 
land in dispute was known to the parties and evi¬ 
dence was being led about the two plots, of w'bicn 
possession w ? as claimed by both the parties. The 
omission to mention the land accurately i Q Jj 6 
notice, thus, has not caused any prejudice. I 
2nd party was aware that the dispute relate 0 
the 2 plots described in the Police report, ant in 
the complaint. 

[7] The second ground on wdiich the 1 ^ c0 J n * 
mendation of the learned Judge rests is a 
copy of the order has to be served on the peis 
or persons as the Magistrate may direct, ana at 
least one copy has to be published by being a * 
to some conspicuous place at or near the su jec 
of dispute. But the mere omission to serve> oi 
publish the order would not affect the juris 1C *° 
of the Magistrate in whose Court the proeeec lflo 
is pending. It is at the most an irregu an 
which may be sufficient to invalidate the pi° ce 
ing only if it is shown that the irregulari y 1 
caused prejudice. As held Ratan v. Tika, A. • • 

1939 Lah. 233,_a mere omission or irregulari > 

the matter of procedure relating to the pu 
tion of the order, unaccompanied bv an\ 
tion of any probable failure of justice haMn 0 
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occasioned thereby is not enough to invalidate the 
proceeding. The Sessions Judge has not suggested 
that the alleged failure to comply -with the provi¬ 
sions of cl. (3) of s. 145, Criminal P. C., has led to 
any prejudice. The parties were fully aware about 
the subject-matter of the dispute and led all 
the evidence they had for showing that they 
were in possession. In the final order, the learned 
Magistrate has declared the first party entitled to 
• the possession of the land and has forbidden all 
disturbance of such possession until eviction of 
the 1st party therefrom in due course of law. 
The learned Sessions Judge has observed that in 
the order passed by the learned Magistrate in 
compliance with the provisions of sub-s. (6) of 
s. 145, Criminal P. C., the complainant first party 
was shown as Entitled to the possession of 4 
bighas 4 kathas and 4 lechas of land covered by 
Periodic Patta no. 32 of Chowkangaon, and 10 
bighas 2 kathas and 7 lechas of land covered by 
Periodic Patta no. 96 of Tengalgaon. He points 
out that this is not in accordance with the des¬ 
cription of the land as contained in the police 
report. But I find that this is exactly how the 
land is described in the report made by the Police. 
The entire case for the 2 nd party rests on the 
point that the land in dispute was not fully or 
accurately described in the notice. But, as held 
above, we are not satisfied that the irregularity 
or omission in this respect has caused any pre¬ 
judice. 

[8] On the question of possession, the learned 
Magistrate has found as a fact that the complai¬ 
nant purchased the land and possession was 
delivered to him at the spot by indication of 
boundaries. Pie was also of the opinion that the 
2 nd party had failed to prove their possession. In 
these circumstances, if the evidence about actual 
possession of the first party was not quite satis¬ 
factory, the learned Magistrate could take into 
consideration the evidence, bearing on title when, 
in his opinion such consideration was necessary 
in order to decide definitely the question of pos¬ 
session in the case. Where the evidence on the 
question of actual possession is equally balanced, 
a Magistrate may inquire into the title of the par¬ 
ties to give effect to the presumption that posses¬ 
sion follows title, though a case may not be decided 
on this presumption, where the evidence on both 
sides is equally incredible. 

In this case, the learned Judge has preferred 
the evidence from the side of the complainant, 
and has also utilised the presumption arising in 
his favour from the fact of his title, it cannot, 
therefore, be said that the learned Magistrate has 
violated the provisions contained in cl. ( 4 ) of 
S. 145. Criminal P. C., which forbids an inquiry 
into the right of the parties to possess the subject- 
matter of the dispute. The language used by the 
learned Magistrate in one part of the order is a 
little unfortunate. He stated:* ‘So, between the 
two parties, the 1 st party’s claim to possession 


rests on a better footing.” The words used are 
capable of giving a wrong impression, but we are 
not satisfied that the learned Magistrate "was con¬ 
sidering the question of title to possess. He was 
examining the claim put forward by the 1st 
party that he was in actual possession and should 
be so treated by reason of the fact that after his 
purchase from the original owner, he had been 
placed in possession in the only manner that was 
possible in the circumstances of the case. 

[9] We do not think there has been any such 
non-compliance with the requirements of the law 
as should render the proceeding void, as, in our 
opinion, no resultant prejudice has been shown. 
We, therefore, decline to accept the recommenda¬ 
tion made in the reference, and allow the order 
of the learned Magistrate to stand. 

[ 10 ] Deka J. —I agree. 

B/R.G.D. Reference not accepted. 
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Deka J. 

Ilari Prosad Aganualla and another — Peti¬ 
tioners v. The State of Assam — Opposite Party. 

Criminal Misc. Case Nos. 71 and 72 of 1951, D/- 20-12- 
1951. 

(a) Public Safety—Preventive Detention Act (1950) 
(as amended by Act 4 of 1951), S. 11 (1) — Order con¬ 
firming detention order — Period of detention not 
specified—Validity. 

Section 11 (1) clearly implies that the Government has 
to think about the fitness and duration of detention and 
they cannot do without it. If they do not think or apply 
their mind to this aspect of the matter, it amounts to 
uon-compliauce of the provisions of this seetiou. An order 
of detentiou for an indefinite period or without specifying 
the period at the time of confirmation as provided by 
S. 11 (1) is, therefore, bad in law and has to be set aside 
in keeping not only with the provisions of law but also 
according to the principle of natural justice. A. 1. It. 1950 
S. C. 27 and A. 1. It. 1951 All. 18, Disting. [Para 10] 

(b) Public Safety—Preventive Detention Act (1950), 
S. 3 — Detention under — Legality of order — Burden of 
proof—(Constitution of India, Art. 21). 

No person shall be deprived of his life or personal liberty 
except according to the procedure established by law, as 
prescribed under Art. 21 ol the Constitution of India. It 
is, therefore, for the Government to show that the orders 
of detentiou in particular cases are perfectly valid and in 
strict adherence to the law as laid down. A. 1. R. 1951 
Assam 169 (S B), liel. on. [Para 7j 

£». -1/. Lahiri and N. M. Dam—for Petitioners; D. N. 
Medhi, Oort. Advocate (Sr.)—for Opposite Party. 

REFERENCES: Courtwar/Chronolugieal/ Paras. 

C50) A. I. R. 1950 S. C. 27 : (51 Cri. L. J. 1383) 9 

(’51) A. I. R. 1951 All. 18 : (1952 Cri. L. J. 122) 11 

1’51) A. I. R. 1951 Assam 1G9 : (52 Cri. L. J. 1453 S. B.) 

7 

Deka J.—These are two criminal miscellaneous 
cases tiled on behalf of Hari Prosad Agarwalla 
• alias Hari Prosad Dhanuka alias Hariya and 
Kislienlal Dhanuka numbered respectively crimi¬ 
nal Misc. cases nos. 71 >1 and 72/51. The petitions 
have been tiled in both these cases under Art. 226 
of the Constitution of India for a writ of habeas 
corpus or appropriate writs with regard to the 
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detention order passed by the Assam Government 
on the petitioners. 

C* 2 ] The facts are identical in both these cases 
and the same point of law arises for decision of 
this Court, namely, whether the orders of deten¬ 
tion passed in both these matters are in contra¬ 
vention of s. ll, Preventive Detention Act of 1950, 
as amended by amending Act iv [4] of 1951. The 
orders of detention were passed under sub-s. ( 2 ) of 
s. 3, Preventive Detention Act of 1950 as amended 
by Act iv [4] of 1951, no period being specified, 
however, for which the detention was intended. 
Both these matters came up before the Advisory 
Board for consideration under s. 9, Preventive 
Detention Act and the Board unanimously report¬ 
ed that there was sufficient cause for the detention 
of the persons concerned, under s. 10 (2) of the 
Act whereupon the Government confirmed its 
original order as passed on 5-9-1951 in both the 
cases without naming any period for which this 
order of detention will be in force or how long 
the detention will continue. 

[3] Mr. Lahiri appearing for the petitioners 
submits that an order of detention is invalid un¬ 
less the period of detention is specified by the 
appropriate Government when the order of deten¬ 
tion is confirmed by the Central or State Govern¬ 
ment under s. ll of Act iv [4] of 1951. 

[4l Section ll (l), Preventive Detention Act 
(Act iv [ 4 ] of 1951) runs as follows : 

“ In any case where tlie Advisory Board has reported 
that there is in its opinion sufficient cause for the deten¬ 
tion of a person, the appropriate Government may confirm 
the detention order and continue the detention of the 
person concerned for such period as it thinks fit.” 

This provision definitely lays down that the appro¬ 
priate Government may confirm the detention 
order and continue the detention of the person 
concerned for such period as it thinks fit and 
sub-s. (2) of s. 11 says that where the Advisory 
Board has reported that there is in its opinion 
no sufficient cause for the detention of the person 
concerned, the appropriate Government shall 
revoke the detention order and cause the person 
to be released forthwith. 

[5] The point, therefore, for consideration is 
whether an order of detention for an indefinite or 
unspecified period is good in view of the wordings 
of S. ll (l) or the scheme of the Preventive De¬ 
tention Act itself. For the sake of brevity, I shall 
denote ‘ Preventive Detention Act of 1950 ’ by the 
word ‘ Act ’ in my judgment. 

CGj It has been contended on behalf of the 
petitioners that the Act lays down the procedure 
by which the detention order has to be passed 
and how it has to be confirmed or revoked when 
thought necessary. This procedure has to be 
strictly followed. And once the Government con¬ 
firms an order of detention,—it should decide for 
what period the detention is meant to continue, 
though it does not disentitle the Government to 
free the detenue earlier when they consider it fit, 
but it is necessary that the appropriate Govern¬ 


ment should apply its mind at the time of con¬ 
firmation of the order of detention for what 
period the order of detention will stand. In those 
cases where the term of detention is specified in 
the preliminary order passed under s. 3 of the 
Act, mere confirmation under s. ll ( 1 ) of the Act 
is enough to show for what period the detention 
is meant but where the preliminary order is 
silent as to the period of detention it is obligatory 
for the Government to state for what period the 
order of detention will be in force and if there is 
no mention of such a period it only implies that 
the Government did not apply its mind as to the 
period for which the detention should continue 
an£ as such the order of detention is bad and is 
in contravention of the provisions of the Act. 

[7] I quite agree with the vifew expressed in 
the Special Bench case of this Court reported in 
Kishorilal Bahati v. State, a. i. r. 1951 Assam 
169 (s. B.) that no person shall be deprived of his 
life or personal liberty except according to the 
procedure established by law, as prescribed under 
Art. 21 of the Constitution of India. It is, there¬ 
fore, for the Government to show that the orders 
of detention in these two cases are perfectly 
valid and in strict adherance to the law as laid 
down. 

[8] Mr. D. 
appearing 


on 


N. Medhi, Government Advocate 
behalf of the State contends that 
the order of detention for an indefinite period is 
good. His arguments may be divided into two 
branches — ( 1 ) that the Preventive Detention Act 
nowhere lays down the maximum period for 
which an order of detention may be passed by 
the appropriate Government and as such mere 
confirmation of the order of detention is good, 
even though for an indefinite period; ( 2 ) that the 
Government need not state in writing for what 
period the detention will continue because s. Hr 
Amending Act (iv [ 4 ] of 1951) says that the Gov¬ 
ernment will continue the detention of the person 
concerned for such period as it thinks fit and it 
does not prescribe that the Government should 
pass an order prescribing or limiting the period 
of detention as s. 3 itself under which the original 
order of detention is passed, does not speak or 
any period being mentioned. 

[9] In support of the first branch of Mr. Medhi s 
argument he relies on the Supreme Court case 
reported in A. K. Gopalan v. State of Madras , 
A. 1 . R. 1950 s. c. 27 and lays stress on para. (33) 
where Kania C. J., says that S. ll« Preventive 
Detention Act is not ultra vires the Constitution 
because it does not state definitely for what maxi¬ 
mum period an order of internment may continue. 
There the identical point did not arise for consi¬ 
deration as in this case i. e. whether a particular 
order of detention is good or bad because the dura¬ 
tion of detention was not specified at any stage. 
Mr. Lahiri’s contention is not that the Act is 
ultra vires. He admits that the Act is intra vires 
but contends that the order detaining a person 
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for an indefinite period is not in keeping with the 
provision of the Act or in strict pursuance of 
s. ll (l) of Act iv [4] of 1951. 

till Another case on which Mr. Medhi relies 
in support of his argument is reported in Ram 
Adhar v. State, a. i®r. 1951 all. 18. That case 
is clearly distinguishable, from the case before us. 
There was no period mentioned in the order of 
detention when it was first passed as in this case 
before the matter came up before the Advisory 
Board but after the Advisory Board had reported 
that in its opinion there was sufficient cause for 
detention, the Government while confirming the 
order of detention specified that the detention 
will run for a fixed period. Apart from other 
alleged irregularities, the order of detention was 
challenged only in one case as illegal on the 
ground that the period was not initially mention, 
ed when notices of detention under s. 3, Preven¬ 
tive Detention Act 1950 was served upon the peti¬ 
tioner but here the contention is that after the 
matter passed through the Advisory Board, a 
period ought to have been specified for which the 
detention would continue. The judgment in that 
Allahabad High Court case opens with the follow¬ 
ing passage : 

“Iu these Criminal Miscellaneous cases the point that 
arises is whether an order of detention passed under S. 3, 
Preventive Detention Act, 1950 (Act IV [4] of 1950) which 
does not specify the period of detention is valid.” 

The implication of s. ll of the Act not being fully 
considered in that decision I respectfully disagree 
with the view that lias been expressed in one of 
the nine petitions heard together that an order of 
detention which does not specify the period of 
detention is by no means illegal. 

[ 12 ] I am, therefore, of the opinion that none 
of these cases really helps us in deciding the pre¬ 
sent issue before us. 

[13] With regard to the second branch of Mr. 
Medhi s argument to the effect that the Govern¬ 
ment need not express or specify for what period 
the detention will continue, my opinion is that 
it is totally misconceived. The Government has 
to express its intention in a way at the time of 
passing an order, so that its implication may be 
known to the person whose interest is off'ected or 
whose personal liberty is infringed. A mental 
reservation on the part of the Government might 
go to any extent. When the Preventive Detention 
Act itself definitely suggests that the detention 
should be tor such period as it thinks fit, it is only 
just and natural that the person whose liberty is 
interfered with, should know for what period he 
will have to be in detention or his movement will 
be restrained. 

[14] It is clear that the Amending Act (Act iv 
[4] of 1951) is definitely an improvement on the 
original Preventive Detention Act (Act iv [ 4 ] of 
1950) —and all cases of detention are made refer¬ 
able to the Advisory Board and a time limit has 
been set during which the matter should be refer¬ 


red to the Advisory Board and the report of the 
Advisory Board has to be submitted. It is there¬ 
fore inconceivable that a person should be allowed 
to suffer imprisonment or detention under the 
scheme of this Act for an indefinite or unlimited 
period. This will only be an harassment. The word¬ 
ings of s. ll of the Amending Act make it clear 
that the appropriate Government has to consider 
the report submitted by the Advisory Board and 
only in cases where the Advisory Board finds 
sufficient reasons for detention—the Government 
may confirm the detention order. It is clear that 
the confirmation is not an automatic process, but 
the Government has to apply its mind and exer¬ 
cise its discretion and after the order of confirma¬ 
tion is passed, the Government is authorised under 
the Act to continue the detention of the person 
concerned for such period as it thinks fit. To my 
mind it is absurd to suppose that what s. 11 
(l) of the Act suggests is that the Government 
will just confirm the order as originally passed 
under, s. 3 of the Act and continue detaining the 
person till and uncertain future date when the 
order of detention may be again considered with 
a view to terminate the detention or allow it to 
continue till the Act itself expires. I do not think 
such a construction of s. ll of the Act is conceiv¬ 
able. If we take the whole of the sentence 
together into consideration that the “Government 
may confirm the detention order and continue the 
detention of the person concerned for such period 
as it thinks fit”—it will only imply that the Gov¬ 
ernment has to think about the fitness and dura¬ 
tion of detention and they cannot do without it. 
If it does not think or apply its mind to this 
aspect of the matter, it amounts to non-compli¬ 
ance of the provisions of this section. 

[15] The learned Government Advocate urges 
before me that the appropriate Government is not 
required to pass fresh orders of detention under 
s. ll (l) of the Act but it is simply authorised to 
continue detention for such period as it thinks 
fit. He obviously misses the implication of the 
words “may confirm the detention order” which 
implies, that the Government has to pass a fresh 
order either confirming or varying the prelimi¬ 
nary order of detention and it can continue deten¬ 
tion of the person only after making such an 
order which the detenu is entitled to know. 

[ 16 ] My opinion, therefore, is that the order 
of detention for an indefinite period or without 
specifying the period at the time of confirmation 
as provided under s. ll (l) of the Act is bad in 
law and has to be set aside in keeping not only 
with the provisions of law but also according to 
the principle of natural justice. I hold therefore 
that the orders of detention in both these cases 
have been in contravention of the strict provi¬ 
sions of law and they have to be set aside. I 
accordingly set aside the detention order in case 
of both the petitioners and the petitions are allow- 
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ed and it is directed that the petitioners be set at 
Liberty forthwith. 

[ 17 ] In consideration of my decision on the 
point as I have dealt with, I do not think it 
necessary to deal with the other points which Mr. 
Lahiri formulated. 

[is] This judgment will cover both the Crimi¬ 
nal Miscellaneous cases. 

BID.E.E. Petition allowed . 
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Ram Labhaya J. 

Falgnni Singh—Petitioner v. II Id. Keramat 
A l i — Oppos i t e Pa rt >/ . 

•Civil Revn. No. 157 of 1951, D/- 16-5-1952. 

(a) Civil P. C. (1908). S. 115—New ground—Con¬ 
tention not raised in lower Court—Petitioner is not 
entitled to raise it as of right—Since, however the 
contention did not require fresh enquiry or further 
evidence, the Court allowed it to be raised. [Para 4] 

Anno. Civil P. C., S. 115 N. 2. 

(b) Civil P. C. (1908), O. 9, R. 13—Sufficient cause 

_It is question of fact depending on circumstances — 

Defendant appearing on first hearing—Case posted for 
hearing—Munsiff transferred—Defendant not appear¬ 
ing on posted date—Case adjourned by ex-officio 
munsiff who had jurisdiction in area but to whom 
case had not been transferred—No notice of this date 
to defendant—Defendant not appearing on this date 
also—Successor in office of presiding officer ordering 
case to proceed ex parte and posting case to further 
date, though he had no power on that date to act as 
munsiff—No notice of this further date to defendant— 
Defendant absent on the date and suit decreed —There 
was held “sufficient cause” which prevented defen¬ 
dant from appearing since, no notice was sent to him 
of further posting of case by the ex-officio munsiff. 

[Para 5] 

Anno. Civil P. C., O. 9 R. 13 N. 19. 

B. C. Barua—for Petitioner ] G. K. Deb—for Oppo¬ 


site Party. 

REFERENCES : Court war/Chronological/ Paras. 

(’37) AIR 1937 All C91 : (172 Ind Cas 72) 5 

(’15) AIR 1915 Lah 476 : (29 Ind Cas 137) 5 

(’34) AIR 1934 Lah 91 : (146 Ind Cas 944) 5 


Order.—The petitioner was a defendant in an 
ejectment suit. An ex parte decree was passed 
against him on 20th May 1950. He applied for 
setting aside of the ex parte decree under o. 9, 
r. 13, Criminal 1\ C. The application was dis¬ 
allowed by the learned Munsiff. His appeal to the 
learned Additional District Judge also failed. He 
has now invoked the revisional jurisdiction of this 
Court. 

[2J The suit which was decreed ex parte was 
instituted against the petitioner in 1949. He was 
duly served and appeared in answer to the sum¬ 
mons. His last appearance in the case was on 
llth January 1950 when the case was adjourned 
to 22nd March 1950. On this date the case was 
adjourned to 3rd April 1950 by the ex officio 
Munsiff, who passed the order as the presiding 
officer of the Court had been transferred and his 
successor in office had not arrived. On 3rd April 
1950 the Munsiff who had been appointed to take 
over and who had arrived, ordered that defendant 


who was absent be proceeded against ex parte and 
fixed 26th April 1950 as the date for the next 
hearing. Upto this time he had not »been em¬ 
powered to act as Munsiff. He adjourned the case 
again on 26th April 1950 for ex parte hearing. The 
plaintiff alone was present. GAl 19th May the next 
hearing in the case, the presiding officer again 
was not present. He had gone on casual leave. 
The ex officio Munsiff adjourned the case to 26th 
May 1950 stating that plaintiff was present and 
also ready. On 26th May 1950 ex parte decree was 
passed by the Munsiff on whom admittedly power 
had been conferred to hear and dispose of the 
case by that time. 

[s] The petitioner alleged that he had been 
defending the suit diligently till the transfer of 
the Munsiff of Hailakandi. As there' was no 
Munsiff there, for some time, his counsel informed 
him that he would intimate to him the next date 
for the hearing of the case when fixed after the 
arrival of the new Munsiff. He got no information 
from his counsel about the adjourned hearings or 
of the date when the ex parte decree was passed. 
The failure of his counsel to inform him of the 
due dates was thus put forward as sufficient cause 
for personal non-appearance within the meaning 
of o. 9, R. 13, Civil P. C. The learned Munsiff 
found that defendant had failed to appear on at 
least four hearings. He thought that the defen¬ 
dant did not consider it necessary to appear in 
this case as he had instituted another suit no. 12 
of 1950 in which he had claimed title to the pro¬ 
perty which was the subject-matter of the eject¬ 
ment suit. 

In appeal, two grounds were put forward for 
obtaining reversal of the ex parte decree; the first 
ground was that the ejectment suit could not have 
been decreed as no notice had bgen served by the 
plaintiff on the defendant, and the 2nd was that 
in view of a compromise in the suit no. 3 of 1949 
between the two parties, the ex parte decree was 
not sustainable. The learned Additional District 
Judge held that the decree could not be set aside 
on the grounds taken up in appeal. The procee - 
ing which gave rise to the appeal was under o. 
it. 13 and'the Court acting under o. 9, R. 13 cou 
only set aside the decree if summons was no 
duly served on the defendant or if the summons 
was duly served then in that case if the defen an 
was prevented by sufficient cause from appealing 
when the case was called on for hearing. ® 
learned Judge further observed that there was n 
allegation that defendant’s counsel was not awai 
of the different dates that were fixed m the case. 
He also noticed the fact that the counsel vvas n 
examined to prove either that he was no ^ J- 
of the dates or to support the allegations ma 
the petition. Sufficient cause for non-appearanc 
was therefore not made out in his view. 

[4] The learned counsel for the petitioner 1 
not disputed the finding of fact arrived at y 
learned Additional District Judge. He has iaisea 
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a new question. His contention is that the peti¬ 
tionee was not bound to appear on 22nd March 
1950 , as the presiding officer of the Court had 
been transferred and the successor had not yet 
arrived. The ex officio Munsiff who adjourned 
the case that day had no power to do so as :the 
case had not been validly transferred to him. In 
any case, petitioner had no notice that the case 
would be put up before him. He was also under 
no obligation to appear even on the adjourned 
date or dates without further notice. He also 
points out that the order of 3rd May, directing ex 
parte, hearing of the suit was passed by a Munsiff 
who at the time had no authority to act as such. 
His argument in short is that the petitioner was 
entitled in law to be informed of the date of 
hearing when fixed by a competent Court after 
22 nd March. Non-appearance therefore was due to 
a sufficient cause and the decree though passed by 
a competent Court was not sustainable by reason 
of the omission to notify the date of hearing to 
the petitioner. The contention was admittedly not 
raised before the Courts below and though the 
petitioner may not be entitled to raise it as of 
right, this Court is not precluded from considering 
it particularly when no fresh enquiry or further 
evidence is needed for the decision of the question 
which eliminates all risk of possible prejudice’ to 
the respondent. 

[5] As to the merits of the contention, the posi¬ 
tion is that the application of the petitioner for 
setting aside the ex parte decree was under o. 9, 
it. 13. Under this rule, the Court which passed the 
decree could set aside a decree, if it was satisfied 
that the summons was not duly served or that the 
defendant was prevented by any sufficient cause 
from appearing when the suit was called on for 
hearing. These are the only grounds on which a 
decree may be set aside under o. 9, it. 13: vide A. 
11. Ghaznavi v. Gurcharan Singh, A. I. R. 1937 
all. G91. The summons was duly served in this 
case. The defendant appeared. He also had his 
counsel to represent him. All that has to be seen 
therefore is whether sufficient cause prevented 
the defendant from appearing when the suit was 
called on for hearing. The important date in this 
connection is 22nd March. On that date the presid¬ 
ing officer was not present. He had been transfer¬ 
red and had left. The case was put before another 
ex- officio Munsiff who merely directed the case to 
be put up on 3rd April 1950, as the successor of the 
presiding officer of the Court had not arrived. The 
case was not heard. It had not been transferred 
to the file of the ex-officio Munsiff. The conten¬ 
tion is that in these circumstances defendant-peti¬ 
tioner was not under any obligation to appear 
before the ex-officio Munsiff without any notice 
that the case would be put up before him. If he 
■was not bound to appear on 22nd March, before 
the ex-officio Munsiff, there would be no obliga¬ 
tion on him to appear on any subsequent date 
without notice about the date of the hearing from 


a competent Court. The order on 3rd April 1950 
was passed by the successor in office of the presid¬ 
ing officer who had arrived but admittedly had 
no power to act as Munsiff on that date. Re¬ 
directed that the case be heard ex parte against 
the defendant who was not present. The order 
does amount to an exercise of jurisdiction in the 
case which till then he did not possess. It is not 
merely an order adjourning the case. 

The circumstances of this case are peculiar. There 
is the transfer of the presiding officer of the Court 
and as a result the case ’was put before another 
Munsiff who had jurisdiction in‘the area but to 
whom the case had not been transferred. The 
petitioner had no notice that the case would be 
put before him. The case could not proceed and 
no order adverse to the petitioner could have been 
passed on that date. These circumstances when 
considered cumulatively may be taken to amount 
to sufficient cause for non-appearance within the 
meaning of o. 9, r. is. Without laying down any 
rule of general application, I hold in the circum¬ 
stances of this case, that the petitioner could have 
been held to have been prevented from appearing - 
for sufficient cause as no notice was sent to him 
about the hearing of the case after 22nd March. 

Where the date fixed for hearing was a holiday 
( Umat-uWSughin Begam v. Saligram, a. i. r. 
1915 Lali. 476) and the case was taken up next day 
after the holiday and dismissed for default, it was 
held that there was sufficient cause for non-appea¬ 
rance. In another case ( Satya Pal v. 'Sant Ram, 
a. I. R. 1934 Lab. 91) where a suit was transferred 
from one Court to another without notice to the 
parties, non-appearance was excused on the ground 
that it was due to a sufficient cause. In the present 
case there has been a transfer of the presiding officer. 
This case is analogous to the last one referred to 
above. The expression ‘sufficient cause’ has not been 
defined anywhere; nor does it admit of any precise 
definition. What is sufficient cause is a question 
of fact depending on the circumstances of each 
case and I feel that- though the petitioner could 
have avoided being proceeded against ex parte by 
the exercise of the same amount of vigilance as 
the opposite party exercised there still was suffi¬ 
cient cause within the meaning of the rule for 
non-appearance. I, therefore, allow this petition 
and order that the ex parte decree against defen¬ 
dant-petitioner shall stand reversed and the case 
reopened on his depositing in the trial Court costs 
incurred by the opposite party in all the three 
Courts in connection with the proceeding for setting 
aside of the ex parte decree within a month from 
the date of the receipt of the records by the trial 
Court. If costs are not deposited by the due date 
as ordered, the ex parte decree shall stand. Hearing 
fee is fixed at its. 50. The Rule is disposed ot 
accordingly. 

. B/R.G.D . Order accordingly. 
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Thadani C. J. 

Habiram Deka—Petitioner v. State. 

Criminal Mise. Case No. 19 of 1952, D/- 5-6-1952. 

Public Safety—Assam Maintenance of Public Order 
Act (V [5] of 1947), S. 2 (7)—Offence under, is bailable 
_ Bail refused — Proper procedure is to move appro¬ 
priate Court by application under Criminal P. C. and 
not by application under Art. 226, Constitution of 

India _ (Constitution of India, Art. 226) — Criminal 

P. C. (1898), S. 498). [Paras 4, 5] 

Anno. Criminal P. C. S. 498 N. 2. 

J. C. Sen—for Petitioner; B. K. Goswami, Government 
Advocate ( Jr.) — foi\ the State. 

Order.—On 29-5-52, I issued a Rule calling 
upon the authorities concerned to show cause (l) 
why the petitioner should not be set at liberty 
forthwith, and (2) why contempt proceedings 
should not be drawn up against them for not 
abiding by this Court's order, dated 22-5-52. On 
22-5-52, I set aside the order of detention passed 
against the petitioner and directed that the peti¬ 
tioner be released unless he was otherwise liable 
to be detained. It appears that the order of deten¬ 
tion was served upon the petitioner when he was 
undergoing trial for an offence alleged to have 
been committed under s. 2 (7), Assam Mainten¬ 
ance of Public Order Act, 1947. 

[2] At the hearing of the petition against the 
order of detention under the Preventive Detention 
Act (Act iv [4] of 1950 as amended by Act iv [ 4 ] of 
1951), it was contended on behalf of the petitioner 
that the case against the petitioner under s. 2 (7), 
A. M. P. 0. Act was withdrawn in January 1952. 
The decision of this Court on the petition mado 
against the order of detention was that as the 
petitioner was in custody, he was not liable to be 
detained under the Preventive Detention Act for 
the reasons stated in my order, dated 22-5-52, 
passed in crl. Mis. case no. 9 of 1952. 

[ 0 ] Mr. Ben for the petitioner strongly relies 
upon the fact that on 12-1-52 the case pending 
against the petitioner under s. 2 (7), A. M. P. O. 
Act of 1947 was withdrawn, and that as the case 
had been withdrawn, the petitioner was not liable 
to be detained. If this allegation is right, the peti¬ 
tioner, certainly, was not liable to be detained for 
a moment longer. It was for this reason that I 
issued a Rule upon the Deputy Commissioner to 
show cause why the petitioner should not be set 
at liberty forthwith, and also issued a Rule to 
show cause why contempt proceedings should not 
be drawn up against the authorities concerned. 
The Deputy Commissioner lias now submitted an 
explanation which shows that the order purporting 
to withdraw the case in January 1952, was com¬ 
municated by mistake which was discovered later 
and the mistake was brought to the notice of the 


Government by a wireless message, dated 15-4-1952, 
saying that the case against the petitioner under 
s. 2 (7), A. M. P. O. Act, 1947, had been withdrawn 
by a mistake. 

[4] Mr. Sen contends that this is an after¬ 
thought, and not a mistake, and is the result of 
the authorities’ realising that the petitioner might 
be released in view of the decision of this Court in 
a similar matter. I am not prepared to attribute 
any mala fides to the authorities concerned, for, 
there is scarcely any material to justify it. The 
"Additional Deputy Commissioner of Kamrup has 
pointed out that as far back as 16-4-1952, in the 
matter of the application made by the petitioner 
under Art. 32 of the Constitution of India to the 
Supreme Court of India, he filed an affidavit in 
which he stated that the case filed against the 
petitioner under s. 2 (7), A. M. P. 0. Act, 1947, 
was still pending. All that Air. Sen can urge with 
any degree of propriety is that the discovery of 
the mistake in regard to the communication of 
the withdrawal of the case against the petitioner 
in January 1952, was not brought to my notice 
when the petitioner’s petition was being heard by 
this Court against the order of detention, but I 
do not think the omission is necessarily evidence 
of mala fides. Mr. Sen has also relied upon the 
alleged refusal of the trying Magistrate to release 
the petitioner on bail—the offence under S. 2 (7), 
A. M. P. 0. Act being a bailable offence. Assum¬ 
ing that the learned Magistrate has declined to 
enlarge the petitioner on bail in a bailable offence, 
the proper course for the petitioner is to move the 
appropriate Court by an application under the 
Code of Criminal Procedure. 

[ 5 ] The result is that so far as the order of 
this Court, dated 22-5-1952, is concerned, it has 
been carried out, for, the Additional Deputy Com¬ 
missioner, Kamrup, states in his explanation that 
the order, dated 22-5-1952, of this Court was res¬ 
pected and the petitioner was released from deten¬ 
tion under the Preventive Detention Act (vide 
report of Superintendent, Special Jail, dated 24-5- 
1952.)” As the petitioner was released in con 01 - 
mity with my order dated 22-5-1952, the question 
of drawing up any contempt proceedings does no 
arise. As regards the continued detention o 

petitioner in the matter of his trial for & ^ <l 

offence under s. 2 (7), A. M. P. O. Act, 1947 tne 
petitioner is at liberty to take such steps as ie is 
advised, not under Art. 226 of the Constitution 

India but under the Criminal P. C. 

[6] The result is that the petition is dismissed, 

and the Rule discharged. 

B/E.G.D. Buie discharged. 


END 









